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*» THE QUARIiES BIIX. 

[S. 2439, Fifty-eighth Congress, second session. Jn the Senate of the United States. December 12, 1903.] 

Mr. Quarles introduced the following bill; which was read twice 
and referred to the Committee on Interstate Commerce: 

A BILL Further to define the duties and power? of the Interstate Commerce Commis- 
sion. 

£e it enacted by the Senate and House of Rept*esentativesofthe United 
States ({f America in Concjrei<H assemUed^ That any order made by the 
Interstate Commerce Commission, after hearing and determination had 
on any petition now pending or hereafter presented, pursuant to section 
thirteen of an Act entitled ''An Act to regulate commerce," approved 
Februar}^ fourth, eighteen hundred and eighty-seven, declarmg any 
existing rate or rates in said petition complained of for the transpor- 
tation of persons or property, or any regulation or pi-actice affecting 
such rates, or facilities afforded in connection therewith, to be unjustly 
discriminative or unreasonable, and declaring what rate or rates, regula- 
tion, or practice affecting such rate or rates, would be just and reasonable, 
and requiring them to be substituted therefor, shall become operative 
and be observed by the party or parties against whom the same shall be 
made within thirty days after notice, or, in case of proceedings for 
review, as hereinafter provided, then within sixty days after notice; 
but such order may at any time be modified, suspended, or revoked 
by the Commission upon full hearing of all parties in interest. 

Sec. 2. That when the rate substituted by the Commission as herein- 
before provided is a joint rate, and the carriers, parties thereto, fail to 
agree upon the apportionment thereof among themselves within twenty 
da^^s after notice of such order, the Commission may issue a supple- 
mental order declaring the portion of such joint rate to be received by 
each carrier party thereto, which order shall be observed by such car- 
riers. When the order of the Commission prescribes the just relation 
of rates to or from common points on the lines of the several carriers 
parties to the proceeding, and such carriers fail to notify the Commis- 
sion within twenty days after notice of such order that they have agreed 
among themselves as to the changes to be made to effect compliance 
therewith, the Conmiission may issue a supplemental order prescribing 
the rates to be charged to or from such common points by either or all 
of the parties to the proceeding, which order shall be observed by the 
carriers concerned. 

Sec. 3. That every such order, as to its justness, reasonableness, and 
lawfulness, shall be reviewable by any circuit court of the United States 
for any district through which any portion of the road of any carrier 
named in such order shall run, to which a petition tiled on its equity 
side, within twenty days from the service of such order, shall be first 
presented by any part}'^ interested. It shall be the duty of the Com- 
m^ission, within twenty days after notice, to cause to be ^\ftdL xv^'^xn:^ 
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court to which such petition shall have been so presented a duly certi- 
fied cppy of its entire record in connection with the order to be reviewed, 
including petition, answers, testimon}^ report and opinion of the Com- 
mission, its order, and all other papers whatsoever in connection there- 
with. The court shall thereupon proceed to hear the same upon the 
petition, record, and testimony returned by the Commission; or, in its 
discretion, may, upon the application of either party, and in such man- 
ner as it shall direct, cause additional testimony to be taken; and there- 
upon if, after hearing, said court shall be of tKe opinion that said order 
was made under some error of law, or is, upon the facts, unjust or 
unreasonable, it shall modify, set aside, or annul the same by appro- 
priate decree; otherwise the petition shall be dismissed. Pending such 
review, however, the court may, upon application and hearing, if in its 
opinion the order is clearly unlawful or erroneous, suspend said order. 
Any party to the cause may, within thirty days of the rendition of any 
final decree of said court, appeal to the Supreme Court of the United 
States, which court shall proceed to hear and determine such appeal. 
But neither the order of the circuit court nor the execution of any 
writ or process thereon shall be stayed or suspended during the pen- 
dency ot such appeal. The said several courts of the United States 
shall be and are vested with full jurisdiction and all necessary powers 
in the premises. The case in both the circuit court and the Supreme 
Court shall have precedence over all except criminal cases. 

Sec. 4. That the defense in all such proceedings for review shall be 
undertaken by the United States district attorney for the district 
wherein the action is brought, under the direction of the Attorney- 
General of the United States, and the costs and expenses of such 
defense shall be paid out of the appropriations for the expense of the 
courts of the United States. The Commission may, with the consent 
of the Attorney-General, employ special counsel in any proceeding 
under this Act, paying the expense of such employment out of its 
own appropriation. 

Sec. 5. That if any partj^ bound thereby shall refuse or neglect to 
obey or perform any order of the Commission mentioned in section 
one of this Act at any time while the same is in force, obedience and 
performance thereof shall be summarily enforced by w^rit of injunction 
or other proper process, mandatory, or otherwise, which shall be issued 
by any circuit court of the United States upon petition of said Commis- 
sion or of any party interested, accompanied by a certified copy of the 
order alleged to be violated and evidence of tHe violation alleged, and 
in addition thereto the offending party shall be subject to a penalty of 
five thousand dollars for each day of the continuance of such violation, 
which, together with costs of suit, shall be recoverable by said Com- 
mission by action of debt in anj^ circuit court of the United States, 
and when so recovered shall be for the use of the United States. 

Sec. 6. That all Acts or parts of Acts in conflict with the provisions 
of this Act are hereby repealed, but such repeal shall not affect causes 
now pending in court nor rights wnich have already accrued, but 
such pauses shall be prosecuted to a conclusion and such rights enforced 
in a manner heretofore provided by law. All existing Taws relative 
to testimony in cases or proceedings under or connected with the Act 
to regulate commerce snail also apply to any case or proceeding 
authorized by this Act. 

Sec, 7. That this Act shall take effect from its passage. 
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U. S. Senate Committee on Interstate Commerce, 

Becemher 16, 190 L 

STATEMENT OF ME. EDWAED P. BACON. 

The Chairman. Please state your full name, Mr. Bacon; where you 
reside, your business, and whom you represent here to-day. 

Mr. Bacon. My full name is Edward P. Bacon; I reside at Milwau- 
kee; I am engaged in the grain business in that oity. 

I appear before you, gentlemen, as the chairman of the executive 
committee of the Interstate Commerce Law Convention which was 
held in St. Louis October 28 and 29 last, that being the second meet- 
ing of that convention, the first meeting having been held November 
20, 1900. That convention consisted of 300 delegates, from more than 
170 different organizations. The convention was called for the pur- 
pose of expediting legislation for amendment to the interstate-com- 
merce act to enlarge the powers of the Interstate Commerce Commis- 
sion so as to give the act greater effectiveness. A petition was adopted 
by the convention for the enactment of such legislation, a copy of 
which petition has been sent to each member of this committee and of 
the House Committee on Interstate and Foreign Commerce. 

Senator Cullom. Will you state whether you are going to speak 
to any bill before this committee? 

Mr. Bacon. I had not desired so to do. In fact, I have not appeared 
for the purpose of presenting any argument, but simply to present the 
matter generally for your consideration, with the earnest desire on 
the part of the convention I represent that some legislation to this 
effect be immediatelv enacted. 

Senator Tillman. In other words, the President has sent us one 
message and you bring another from the people? 

Mr. Bacon. We bring one from the people — from all the people. 1 
do not here represent a particular class — not the shippers alone, but 
I represent the entire community, consumers and producers, as well a«i 
shippers, the consumers and producers being in fact much more 
largely interested in this subject than the snippers themselves by 
reason of the fact ttiat the freights paid by shippers are simpl}' paid 
by them as middle men, and the increased cost, it any, is passed over 
to the people in the increased price the consumers pay for the agricul- 
tural or marketable products of the country. 

I wish particularly to say that it seems to our committee — and it was 
so expressed at the convention — that there hav^e been ample hearings 
on this question before the committees of Congress dwYvcv^ ^'^ >^^is5^ 
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live yeary, lirst in regard to the Culloni bill, presented in the Fiftj^- 
»ixth Congress, and also in the Fifty-seventh Congress, in regard to 
the Nelson- Corliss bill and the Elkins bill, and in the present Con- 
gress on the Quarles-Cooper bill, or Cooper-Quarles bill, as it should 
properly be called. It has been fully investigated in each of those 
three Congresses — the Fifty-sixth, Fifty-seventh, and Fifty-eighth. 
Extensive hearings were held b}^ this committee as far back as the 
Fifty -sixth Congress, hearings occupying a considerable length of 
time — I do not recall now exactly how long — but the subject was gone 
into very thoroughly. People appeared here from all parts of the 
country, representing shippers, and presented their views in relation 
to the legislation desired. In the Fifty-seventh Congress extensive 
hearings were held before the Interstate Commerce Committees of 
both the Senate and House, and in the House committee the hearings 
extended over a period of two months and a half, some twenty-live 
hearings having been held. People were here from all parts of the 
country to present their views at those hearings, which were probably 
more complete and full than those in regard to any other plan ever 
presented before these committees. 

In addition to that the Industrial Commission held hearings for 
three and a half years upon the subject of the industries of the coun- 
try and the transportation problem, and that Commission presented a 
full report to Congress of those hearings, in the course of which this 
subject was gone into exhaustively in the sittings of that Commission 
in the different centers of the country, covering probably more than 
a year's time. The results of that investigation are available to this 
committee, and to the House committee as well, of course, in regard 
to the consideration of the subject. 

What I desire i)articularly to emphasize is that our side desires no 
further hearings. We feel that the subject has been exhausted. We 
do not wish to be put to the expense and delay of repeating or reiter- 
ating the testimony previously presented. The conditions have not 
materiall}- changed since the full hearings of the Fifty -seventh Con- 
gress, and consequently there is nothing new to be offered. We rest 
our case upon what we have already adduced at those hearings, reserv- 
ing simply the right to offer anything necessar}^ in rebuttal of what 
ma}^ be offered by the other side in regard to the question. 

I shall now be pleased to* answer any questions. 

The Chairman. The Nelson bill was before us. What bill do you 
rely upon and stand by now — the Quarles Senate bill? 

Mr. Bacon. Yes, sir. That is identical with the Cooper House bill. 

The Chairman. The Nelson bill was considered bv this committee, 
and here is the Quarles bill, bein^ Senate bill No. 2439. 

Mr. Bacon. I ought to have said that the Quarles bill simply renews 
the Elkins bill whicn was before the Fifty-seventh Congress, with the 
omission of the pooling sections which that bill contained and the 
discriminative section which has been superseded by the bill enacted in 
February, lt)OB, known as the Elkins anti-rebate law. 

The Chairman. The Nelson bill was discussed quite at length before 
this committee, and hearings were had. I do not think we have had 
any direct hearings upon the Quarles bill, have we? 

Mr. Bacon. I think the chairman did not understand my last remark, 
that the Quarles bill is simply a renewal of the Elkins bill. Did the 
Chairman understand that? 
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The Chairman. Yes; 1 understood that part. The question now 
before us is in regard to making operative the orders made by the 
Interstate Commerce Commission upon the party or parties against 
whom they are issued. 

Mr. Bacon. That is simply a repetition of what was in the Elkins 
bill before the committee two 3'ears ago. 

Senator CuLtLOM. As I am not familiar with what the bill contains 
at all, I should be glad to hav^e Mr. Bacon discuss it section by section, 
if he will do so. 

The Chairman. Mr. Bacon has very intelligently discussed the 
original bill, and incidentally, I suppose, a good deal of what is in the 
Quarles bill; but I think it would be well for the committee to hear 
Mr. Bacon in a general way, as suggested b}^ the Senator from 
Illinois. 

Mr. Bacon. I will do so with pleasure. I will say that there is 
nothing contained in the Quarles bill which was not contained in the 
Elkins bill which was before you two years ago. As originall}^ intro- 
duced, that bill was amended at the suggestion of our committee bv 
the parties at whose instance it was introduced — the Pennsylvania Rail- 
road Companj^ — and was adopted b}" the committee which I represent 
as a substitute for the Nelson-Corliss bill, which had been considered 
b}^ this committee. 

Senator Cullom. If you have the bill before you perhaps it would 
be well to contine your remarks to the bill before the committee, if 
3^ou can do so. 

Mr. Bacon. I will premise that the Nelson bill, which was before 
you at the same time that the Elkins bill was, contains the same pro- 
visions in regard to the power of the Interstate Commerce Commission 
in regard to revising rates that the Quarles bill contains. The purpose — 
the sole purpose, I may say — of this Quarles bill is to clothe the Com- 
mission with the specific authority 

The Chairman. Please state what authority. 

Senator Cullom. State the provisions of the bill — what power it 
carries. 

Mr. Bacon. When a rate has been found, after complaint and 
investigation, to be unreasonable or discriminative, the power to 
change that rate or to make any regulation affecting the rate is given 
the Commission, and that that change shall go into immediate effect 
pending appeal or review b}' the courts. Provision is made in the 
bill for review of the order of the Commission, upon the application of 
a carrier. 

The Chairman. That is, the IntersUite Commerce Commission. 

Mr. Bacon. That is what I mean. 

Senator Dolliver. In what respect does that differ from the present 
law 'i 

Mr. Bacon. The present law provides that upon a hearing and find- 
ing of a rate to he unreasonable or unjust, which is the term used in 
the act, it shall so declare, and shall notify the carrier to cease and 
desist from the continuance of such violation of the act. The carrier 
is left free to make such change in that rate condemned bv the Com- 
mission as it may choose. It has sometimes occurred — often, in fact — 
that, instead of making a change of rate to meet the intent and require- 
ments of the case, it has made only a slight change, in that way tech- 
nically complying with the requirements of the act. 
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Senator Dolliver. Have you in mind any case in which that hap- 
pened? 

Mr. Bacon. Several cases; yes. 

Senator Dolliver. I should be glad to have a memorandum of the 
cases in which that happened. 

Mr. Bacon. I shall be very glad to furnish you with it. 

Complying with Senator Cullom's request, 1 will say that this oppor- 
tunity for review is provided in this bill for the purpose of expediting 
proceedings and avoiding the necessity of serving injunctions and such 
processes to prevent the carrying into effect of the orders of the Com- 
mission, the review being a quicker process. 

It is further provided that this review shall take precedence over any 
except criminal cases, and any appeal from the circuit court to the 
Supreme Court shall also take precedence over any except criminal 
cases. 

It is also provided that the order of the circuit court shall be in force 
and effect pending appeal to the Supreme Court; that if the circuit 
court affirms the order of the Commission, nothing shall suspend the 
operation of that order. It is provided, however, that the circuit court 
may suspend such order pending the bearing of the case before that 
court, in order that the railways may have the opportunity, in case of 
manifest injustice, to have the operation of the order of the Commis- 
sion suspended. But after the circuit court has acted and affirmed 
the order of the Commission, the order is in full force until reversed 
by the Supreme Court. 

Then there is a section providing that if the carrier refuses to com- 
ply with the order of the Commission when in force it shall be sub- 
jected to a penalty of $5,000 for each day's continuance of noncom- 
pliance. 

Those points cover the provisions of the bill in full. 

I shall be glad to answer any further questions. 

Senator Tillman. I understand that you represent the shippers' 
interests. Are you willing to have suspended the order granted by 
the Commission pending investigation? 

Mr. Bacon. We are not only willing, but we expressly desire it. 

Senator Tillman. In other words, you do not agree with the Presi- 
dent. The President says such order shall remain in effect until the 
court itself rescinds its action. 

Mr. Bacon. The President did not go into details. 

Senator Tillman. We simply have to read what he said. 

Mr. Bacon. He announcea his purposes and desires, but the bill 
goes more into detail, and provides for the review by the circuit court 
in order that if there be manifest injustice in the order of the Commis- 
sion it may be suspended so that the raihva^^s shall not be wrongfully 
dealt with. 

Senator Clt^lom. Complaint is made by the people in some locali- 
ties that the rates from their places to some shipping point — Chicago, 
for instance, if it is out West — are too high. The Commission goes to 
that place, investigates the subject, hears testimony, and finally deter- 
mines that the rates were too high, and so orders; then they also make 
an order providing for what they regard as a reasonable rate below 
the former rate. Does that order take effect, under this bill, imme- 
diately upon issuance? 

Mr. Bacon. It takes effect unless the carriers apply to the circuit 
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court for a review of the order of the Commission. It takes effect 
within thirty days. 

Senator Cullom. But it does not take effect for thirty days. 

Senator Clapp. It takes effect in thirty days after notice, and in sixty 
days after notice in case of application for review. 

Senator Dolliver. Then the mere application for review would 
postpone for thirty days? 

Mr. Bacon. That must be made within thirty days. 

Senator Cullom. Otherwise it will take effect at the end of thirty 
days ? 

Mr. Bacon. Yes; unless application is made for review. 

Senator Cullom. Then if no application is made for review, it 
remains in force until the court hears the case and decides that the 
order is or is not unreasonable. 

Mr. Bacon. It remains in force at the end of thirty days if no appli- 
cation is made for review. 

Senator Dolliver. Why is that thirty days put in there? It seems 
to me that would be a very brief time. 

Mr. Bacon. That thirty days is simply to give time to the carriers 
to make up their case; the probability is that they would be able to 
do that in ten days. 

Senator Dolliver. Then would it not be better, in case of appeal, 
to require them to determine in a briefer time whether they are going 
to make an appeal ? 

Mr. Bacon. That would certainly suit our interests. We made that 
thirt}^ days so as to be be^^ond criticism. 

Senator Cullom. If there is no appeal to the court within thirty 
days, this order takes effect, as I understand? 

Mr. Bacon. It takes effect and the carrier is cut off from appeal. 

Senator Cullom. Is there no way to get the matter before the 
court then ? 

Mr. Bacon. That ends it, if there is no application for review. 

The Chairman. But such order may be revoked by the Commission 
itself at any time after full hearing; that is, if the railroad company 
says it wants to be heard further, the Commission may revoke or sus- 
pend its order. 

Mr. Bacon. That refers to some period in the future, because the 
conditions may change within a year after the determination was made, 
and the carrier may have good reasons for asking a revocation or 
suspension of the order. 

Senator Cullom. The Commission has control afterwards? 

Mr. Bacon. Yes, sir. A carrier may go before the Commission 
and ask for a new hearing under changed conditions, no matter when 
it ma^^ be. 

Senator Cullom. If a new rate should take effect at once, would not 
the shippers be satisfied to let the railroad appeal to the court at any time 
they choose, without limit, so as to have it determined whether that 
rate was reasonable or not ? 

Mr. Bacon. What would be the advantage of that, Senator? 

Senator Cullom. The rate when made would be in force as made bv 
the Commission, and the people would get the advantage of that exist- 
ing rate until the court should decide at any time afterwards. Do you 
not think that \vould be fair and reasonable? 
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Mr. Bacon. It seems to me that the allowance of thirty days is 
ample time for their consideration and determination as to whether 
they want the case reviewed. 

Senator Cullom. You want the matter settled ? 

Mr. Bacon. Most assuredly we want it settled. 

Senator Tillman. If the Commission is not allowed or authorized 
to change existing mtes without examination and thorough investiga- 
tion, why should the court be allow^ed to suspend an order of the 
Commission without examination 'i 

Mr. Bacon. It is not. 

Senator Tillman. Indeed it is, unless I misunderstand the English 
language. 

Mr. Bacon. It can only suspend upon application and hearing. 

Senator Tillman. But it is still allowed to investigate. The investi- 
gation proceeds after suspension. 

Mr. Bacon. But it can not order a suspension until an opportunity^ 
is given both parties for a hearing on an application for suspension of 
the order. 

Senator Tillman. How long must that hearing last? It might 
make its ruling take effect immediately if it saw fit. 

Mr. Bacon. But it is supposed that the court will proceed in the 
matter honestly and seriously. I think that is fairly to be presumed. 

Senator Tillman. You would not like to have a time limit upon the 
court; you want it to be calm and serene in its consideration of these 
matters? 

Mr. Bacon. It seems to me that a time limit would be rather an 
imputation upon the honesty of the court. However, that is a matter 
for determination b}' you gentlemen. I have sometimes found it 
necessary to push back with one hand while I pull forward w^ith 
another. It has been the desire of our committee from the first to 
maintain a moderate and rational view of this legislation, avoiding 
extremists and radicals. We desire to be moderate and conservative. 

Senator Dolliver. Have your committee considered the legal limi- 
tations upon our right to put conditions upon the power of the court 
to supersede the orders of the Commission ? I notice that Mr. Kernan, 
who appears to have been one of the witnesses in the hearings in the 
last Congress, suggests an amendment to that portion of your bill 
which lays down the conditions upon which the circuit coart shall sus- 
pend an order of the Commission, but suggests that those conditions be 
stricken out on the ground that they would be unconstitutional, and 
he adds: 

You can not enact worse legislation than that. 

Has your organization had that matter carefully considered? 

Mr. Bacon. That matter was thoroughl}^ gone over before the House 
Committee on Interstate and Foreign (commerce, and the report of 
the hearings on that subject elucidates that point very fullv, 1 think. 

I will say that our committee is constituted of business men, with 
the exception of one lawyer. Mr. Kernan appeared for the New York 
Produce Exchange, and argued in favor of the proposed legislation. 
And I will say that the only law^3'er on our committee is not satisfied 
with what you might call the conservative qualities of the measure 
which the committee, as a whole, has recommended being observed, 
avoiding the more extreme or more radical. 
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Senator Newlands. Are vou a lawyer yourself? 

ft-' aft 

Mr. Bacon. I am not a lawyer; I am a business man. 

Senator Newi ands. Are you familiar with the rules the courts have 
laid down as to the determination of what shall be a just and reasona- 
ble rate? 

Mr. Bacon. I have followed the cases to some extent as they have 
arisen under the workings of the interstate-commerce act. 

Senator Newlands. I am not very familiar with them, but I under- 
stand that they have determined that a rate must be reasonable and 
not oppressive, and that you must have in view a return upon the capi- 
tal that has been invested. 

Mr. Bacon. The Supreme Court has specifically decided that the 
revenues of a railroad company must be sufficient to afford a fair return 
upon the actual capital invested. 

Senator Newlands. Have these decisions ever determined what a 
fair return, in the shape of interest, shall be? 

Mr. Bacon. Each particular case has been taken up individually 
and considered on its own merits, and no definite percentage of inter- 
est or return upon the money invested has been indicated by the court 
as proper and right, so far as I have observed, but the court has decided 
that point in a geneml way — that it must be a fair return on the invest- 
ment. That is something that may vary in different periods. 

Senator Newlands. Has any court, to your knowledge, ever laid 
down a rule for determining the capital or value upon which the fair 
return, in the shape of interest, is to be computed^ 

Mr. Bacon. No rule has been laid down, but different processes 
have been pursued in determining the cases before the courts — some- 
times one method, sometimes two or three combined; but no rule has 
been laid down. 

Senator Newlands. Take, for instance, a continuous system of rail- 
ways extending from the Atlantic coast to the Pacific coast, embracing 
perhaps as many distinct railroads as there are States through which 
it passes, each one of these railroads being subject to control b}' a 
local commission as to domestic rates, and also being under control by 
the Interstate Commerce Commission as to interstate rates: I ask how 
would it be possible, in each individual case before the Interstate Com- 
merce Commission under this act, to determine the effect of a given 
rate upon tlie capital or value invested in each one of these roads? 

Mr. Bacon. A case mightbe very complicated, as you suggest; still, 
it is not beyond human wisdom to arrive at a satisfactory conclusion. 
It may involve considerable time and the consideration of many figures, 
but it is not beyond human capacity, certainly. 

Senator Newlands. Do you not think that with the number of cases 
before the Interstate Commerce Connnission, involving both classifi- 
cations and specific rates, and also with the number of cases that may 
be under consideration before each one of the local commissions as to 
domestic rates, there would be considerable confusion as to whether or 
not a proper return upon capital or value could be had as a result of 
these changes? 

Mr. Bacon. I do not think there vyould be any difficulty of that kind. 
The cases are easily susceptible of solution with proper time and con- 
sideration to be given them. But it is my judgment that with this 
authority conferred upon the Interstate Commerce Commission it would 
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operate very fairly toward the prevention of the exaction of discrimi- 
native or unreasonable rates. 

Senator Jsewlands. We all agree that that is what we want to have 
accomplished. The only question is as to the method. 

Senator Quarles. It would have to be worked out by the courts. 

Senator Newlands. Yes; but in these cases we would have perhaps 
ten different circuit courts operating at the same time in suits insti- 
tuted by each one of these railroads, incorporated under the laws of 
different States, and each one of them complaining of a particular 
interstate rate fixed by the Interstate Commerce Commission. It 
strikes me that this would be likely to produce a great deal of confu- 
sion. If we could simplify this whole sj'^stem it would certainly be of 
great adv^antage. 

Let me just suggest a line of thought I have been pursuing for some 
little time on this subject. It involves a radical change in existing 
conditions, but it seems to me that if it can accomplish good we ought 
gradually to reach out for it. It is this: We have here, say, 2,000 dif- 
ferent railroads in this country 

Mr. Bacon. Only about 600 operating railroads, however. 

Senator Newlands. Only about 600 operating railroads. A great 
many of these operating roads are classified and combined into sys- 
tems, so that practically it may be said that eight or ten systems of 
railroads control all the mileage of the country. That is accomplished 
either through leases or holding companies or through traffic arrange- 
ments. As a matter of fact, however, we have this large number of 
corporations — although only 600 opei'ating railroads, as you say — and 
these railroads are so unified that no more than eight or ten systems 
control them all. 

Mr. Bacox. Substantially, yes. 

Senator Newlands. That being the case, that being the evolution of 
railroading, why is it not well to recognize that fact and bring them 
under control? 

Mr. Bacon. That is just what we are seeking, Senator. 

Senator Newlands. Let me suggest, right there, would it not be 
well for us, then, to frame a national incorporation act for interstate 
commerce, under which these various railroads now consolidated under 
one management — by devious devices that no one understands — can 
be incorporated, so that w6 shall have one capitalization fixed by the 
Interstate Commerce Commission or b}^ the courts, and one system of 
of rates to act upon, as well as one system of taxation to act upon? 
It seems to me that the evil of the present system is that, whilst the 
Supreme Court has determined that there must be a fair return upon 
value or capital invested, yet 3^ou can have as many valuations fixed as 
there are States, and you can have as many rates of interest fixed as 
there are States, according to conditions. 

Then, upon the question of return; this return must be found after 
operating expenses and taxes are paid. And yet, under existing con- 
ditions, we can have forty-five different systems of taxation, each of 
them variable according to the judgment of a legislature or according 
to the caprice of assessing bodies. 

It strikes me if we could have a national incorporation act for 
purely interstate commerce, and permit consolidation of these great 
corporations with a capitalization fixed by law or judicially, and then 
provide for a percentage tax upon gross receipts absolutely in lieu of 
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all other taxes, national. State, eount3% or municipal (regarding these 
corporations as national machines for interstate commerce the National 
Government would have the constitutional power to exempt them 
from State or local taxation), and then provide that that tax shall be 
distributed by the United States among the various States according 
to some fair rule of distribution — according to trackage or volume of 
business — we would then fix absolutely the rate of taxation by one 
law, and that at the same time no State would be deprived of its rev- 
enue. 

Thus upon this question of operating expenses and taxes we would 
secure certainty as to taxation, at all events. 

The next step would be the fixing of the proper return upon capital 
invested. This law could fix the percentage of dividends to be 
allowed — whether 4 per cent, 5, 6, or 7 per cent, whatever it ma}^ 
be — and it could vary that return according to the degree of risk 
involved in the enterprise, etc., orit could leave the question of interest 
as a return on capital to the decision of the Interstate Commerce Com- 
mission or to the courts. 

Those things being fixed with absolute certainty (the taxes to be paid 
to the Government and the dividends paid to the operators), then you 
have remaining only the question of operating expenses, and it seems 
to me you would then have one body that would fix these rates and 
you would not be subject to the var3ang judgments of forty-five differ- 
ent commissions and forty-five different courts. What do you think 
of that, Mr. Bacon ? 

- - - ■ 

Mr. Bacon. That is a very comprehensive plan. Senator, and there 
is much merit in it, but it will take many years to work that out in 
legislation. 

Senator Tili.man. I want to suggest to my friend from Nevada 
that he put this statement in the Record, for it is the most magnificent 
generalization that has ever come before me. So I hope he will repeat 
this statement in the Senate chamber, because it will he lost to the 
public unless put in the form of a speech in the Senate on this general 
subject. 

Senator Newlands. It will be in the record of the proceedings of 
this committee to-day, but I should like Mr. Bacon and his associates 
to look into that question; for while we ma^^ pass something of this 
kind as a temporary measure, I do not believe it w411 w^ork satisfac- 
torily as such. It strikes me that the minds of the shippers, as well 
as of the legislators of the country, ought to be directed to some plan 
of unifying and simplifying the entire railroad system of the countr3\ 

Mr. Bacon. That is entirelv worthv of consideration with reference 
to the future, but it will take a long time to work it out. But here 
we have before us a very simple plan which has been evolved during 
the discussions of the past five j^ears in regard to this class of legisla- 
tion, and it seems to me that it would not be best now to take up any 
such comprehensive and general plan. Senators may work it out for 
themselves later. 

Senator Foraker. You would not endorse the plan suggested b}^ the 
Senator from Nevada? 

Mr. Bacon. Not on the moment's consideration. I am very glad, 
however, to hear that suggestion. 

Senator Foraker. So am I, but I should want to give it further 
consideration. 
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The Chairman. Mr. Bacon, do you want to be heard futher? 

Mr. Bacon. Right in this connection — the Senator speaks of this 
being a ver\^ great change in the state of the law, but I wish to remind 
him that the Interstate Commerce Commission, during the first ten 
years of its existence, acted upon their presumption that that was the 
state of the law during that time and substituted certain rates when 
they found existing rates unjust or unreasonable. That procedure 
operated to the entire satisfaction both of the railway interests and of 
the public during that period, so that we have not a theory to contend 
with, but we have the benefit of ten years' practice under this theory, 
and what we want now is simply to rehabilitate the Commission with 
the authority that it exercised during that period. 

The Chairman. You advocate now that that order of the Commis- 
sion be made operative at once ? 

Mr. Bacon. Yes, sir. 

The Chairman. Suppose that order, operative for the whole country, 
should be made to apply to certain timber sections — as, for instance, 
Missouri, Arkansas, and Michigan, on rates to Chicago, covering 500 
miles by 1,000 miles and including a thousand shippers — and then the 
order of the Commission should be reversed by the courts; what relief 
would the railroad have under this bill? 

Mr. Bacon. To answer the question categorically, I should say it has 
no means of relief. But allow me to say 

The Chairman. As briefly as you can. 

Mr. Bacon. Allow me to sa}^, briefly, that the fact is that when a 
case has been carefully considered, undei* testimony taken on both 
sides and after argument on both sides, the result reached is presum- 
ably correct and right, and the fact would be that perhaps in not more 
than one case in fifty ^vould the ruling of the Commission be set aside 
bv the courts. 

The Chairman. If it were set aside what would be the eflfect upon 
the lumber industry? Would the railroads have to lose $10,000,000 a 
year with no relief? 1 understand you to say they would have no 
relief. 

Mr. Bacon. During the four or five years that the rates have been 
continued in force pending adjudication the public has been subjected 
to the payment of charges that have been declared to be unreasonable 
or discriminative. 

The Chairman. You can make the railroad give bonds. 

Mr. Bacon. The diflSculty would be to reach the suflfering party, 
because the shipper passes the increased rate he has to pay right over 
instantaneously to the public that buys the goods. 

The Chairman. Suppose that the Commission applied the rate, that 
the court sustains the rate, but that the railroads think that the rate 
is too low, is there anything in these bills to make the railroads haul 
the freight? Suppose they should say they had not the cars? 

Mr. Bacon. This bill does not reacK that. 

The Chairman. Suppose the rate is thought to be too low; how are 
you going to make the railroads haul? 

Senator Tillman. There is a penalty provided somewhere for a pay- 
ment of $5,000 a day in such a case. 

The Chairman. Suppose they had not the cars? 

Senator Tillman. I suppose they might dodge in some way. 

Mr. Bacon. These are matters that can be worked out in the future. 

The Chairman. Have you considered the question of devolving the 
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decision of all these questions ultimately upon the circuit courts of 
the United States, or upon an interstate-commerce court? 

Mr. Bacon. You know, Mr. Chairman, that it has been decided by 
the Supreme Court that the making of a rate is a legislative act and 
can not be performed by a court. 

The Chairman. Would 3'ou recommend that? 

Mr. Bacon. It is immaterial who fixes the rate, so we get relief. 

The Chairman. I see Senator Quarles is here, and we will hear him 
now with pleasure, or at any other time, at his own pleasure. We 
have him with us always. 

Senator Quakles. Like the poor. But, Mr. Chairman, it is now so 
near the hour of adjournment that if I should undertake to address you 
now it would, perhaps, trench upon the performance of 3"our other 
duties here. 

The Chairman. We shall be glad to hear you at another time. 

Senator Quarles. I have been giving this subject very careful study 
and certain things have suggested themselves to me which I deem of 
great importance in perfecting this bill. If it be the pleasure of the 
committee to hear me at some time in the near future I shall be very 
pleased to communicate to it mj- views. 

The Chairman. The committee will be very glad to hear you at any 
time 3^ou may indicate you want to be heard. 

The committee adjourned. 



U. S. Senate Committee on Interstate Commerce, 

January 16^ 1905, 

ADDITIONAL STATEMENT OF MR. EDWARD P. BACON. 

Mr. Bacon. Mr. Chairman, I have prepared a statement, which I 
can submit, and after it shall have been printed can appear again to 
answer questions if it is so desired. 

The Chairman. Do you not think you should make your statement 
now, so that some questions can be asked ? 

Mr. Bacon. If that be the pleasure of the committee. 

The Chairman. I know some Senators will want to ask you some 
questions, because you are an expert in this business. 

Mr. Bacon. Mr. Chairman, upon further consideration I think it 
will be better for me, instead of submitting a written statement, to 
hold myself in readiness to answer such questions as may be pro- 
pounded to me by members of the committee. I have some docu- 
ments with me to refer to in case it should become necessary in 
answering questions. 

The Chairman. Mr. Bacon, I will ask you a question in regard to 
one matter that has been uppermost in my mind for some time. You 
are asking that the Interstate Commerce Commission be given power, 
upon complaint, to review and fix a railroad rate and make it reason- 
able — that is the substance of it. I wish you would tell the committee 
just how that would correct the abuse of such discriminations, giving 
of rebates, and unjust advantages as the railroads practice. Just how 
would the fixing of rates by the Commission serve to stop this abuse? 

Mr. Bacon. &iving them the power to correct rates f ound oiv eow.- 
plaint and investigation to be wrong. 
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The Chairman. Yes; the power to correct a given rate upon com- 
plaint. That is provided in the Quarles bill. Will the fixing of a 
rate by the Commission help to cure this abuse ? In other words, 
could not the railroads violate a rate made bv the Commission, or 
make rebates, just as well as they could when they made their own 
rates? You can cover that at length. You understand quite clearly 
the purport of my question? 

Mr. Bacon. I get your idea fully. This power will be the means 
by which tariff rates, which are discriminative as between different 
localities or between different commodities, or otherwise, will be pre- 
vented. That is, when the Commission finds a rate discriminative in 
any respect, having the power to change that rate, it can remedy the 
discrimination. 

So far as concerns pa^nng rebates, upon either the published rates 
or the rates as corrected by the Commission, it will have no effect 
whatever. But I consider that the difficulty of discrimination between 
individual shippers is fully met by the Elkins act of 1903. I do not 
see how the English language can prohibit that in any clearer terms 
than is done by that act. Nor do I see how any means of enforcing 
that prohibition beyond what is provided in that act can be formulated. 

Senator Dolliver. Do you understand that that act also prohibits 
discriminations between different localities? 

Mr. Bacon. Not at all. It relates only to discriminations between 
individual shippers. 

Senator Dolliver. I would like you to give us a typical illustration 
of what you mean by discrimination between rates. 

The Chairman. The fixing of rates by the Commission would cor- 
rect that. That is the very question. 

Mr. Bacon. Before answering Senator Dolliver's question I wish 
to say further that while the Elkins act of 1903 went as far, it seems 
to me, as it is possible to go, yet it remains with the Commission 
on its part and the Department of Justice on its part to enforce the 
provisions of that act. If the}^ are thoroughly enforced the evil of 
rebates will be eff'ectuall}" remedied. True, it may require new 
machinery to be provided, but I would not suggest attempting that 
now, because it will require more consideration than I fear can possi- 
bly be given at this session of Congress. 

It is essential, in my judgment, that the books and papers of all 
railway corporations should be not only open to inspection of members 
of the Commission, but that inspectors should be appointed, the same 
as national-bank examiners are appointed, to examine the books of 
every railway corporation in the country, and a continuous inspection 
should be maintained in order to discover when rebates are paid. Then 
when such discovery is made, let the matter be at once brought before 
the Department of Justice for prosecution of the offenders. 

The Chairman. Would you suggest an amendment to the Quarles 
bill to cover that? 

Mr. Bacon. 1 would not suggest that, but I merel}^ throw this out 
as something to be done in the future. 

The Chairman. I want to say that what you say is ver}^ important. 
It certainly is important that somebody should have the power to send 
for and examine books and papers. So why not put such a provision 
in a bill to be considered at this session of Congress ? It is not in the 
Quarles bill. 
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Mr. Bacon. As I said before, there should be a continuous system 
of inspection of books from day to day and from month to month. 

The Chairman. I believe everybody, in Congress and out, wants to 
kill rebates, so the machinery to secure that result is very important 
and essential to be incorporated in some bill. Whv do vou not vour- 
self prepare such an amendment? The Quarles bill does not reach that 
point, and that is what I wanted to bring to your attention. 

Mr. Bacon. I am aware that the Quarles-Cooper bill has no such 
provision, but the people I represent deemed it best that details of 
that kind should be deferred to the future, and that the sentiment of 
Congress should be concentrated wholly upon this one provision to 
confer this needed power upon the Commission. 

The Chairman. That is tne power to fix rates? 

Mr. Bacon. Yes, sir; then the next Congress can go further and 
provide the necessary machinery for the prevention of rebates, as 
well as to remedy other evils existing in various respects in regard to 
traffic abuses; but I would not advise taking the time for that now. 
If this were incorporated in the bill it would tend to distract attention 
from the main question. 

The Chairman. I think the people and Congress are ready for 
Anything to stop unjust discriminations and giving rebates. 

Senator Newlands. Do you not think the question of rebates is 
even of more importance than that of fixing rates? 

Mr. Bacon. I do not. Senator. I think there is a very exaggerated 
idea as to the evil of rebates. Not but what 1 regard it as one of 
the greatest evils, but it does not reach one-tenth the number of people 
reacted by discriminations between localities and dijfferent commodities 
and other forms of discrimination. Furthermore, it does not reach 
the question of the prevention of rates that have been found by the 
Commission to be excessive and unreasonable. That is a question 
which greatl}' concerns the people of the United States. Rebates must 
be stopped and discriminations must be stopped, and the power provid- 
ing for that can be exercised to step excessive rates, but tne latter is by 
far of the greatest importance. I really regard rebates, however, as 
having been fulh^ provided for by the Elkins Act of 1903, and with the 
addition of some machinery I believe that the practice of pajMng 
rebates can be wholly prevented. 

Senater New^j^nds. Do you think the books would show the fact of 
a rebate having been paid? 

Mr. Bacon. The books would not show it directly; no, sir. The 

Sayment of rebates is effected in a way that is really underhanded and 
iscreditable to the railroads. They nave been largely paid by mes- 
senger boys from the general freight oflSce, the treasurer's office, or 
some other office, perhaps, to messengers or subordinate clerks of the 
firms receiving the benefit of such payments. A messenger boy will 
go with a little slip of paper with some pencil figures on it and cur- 
rency in his hands instead of handing a check to the firm receiving 
the benefit and obtaining a voucher for it. 

Senator Millard. Do you not think an examiner would be enabled 
to ascertain that fact? 

The Chairman. No rebate, if for no more than $2, can be given with- 
out the books showing it in some way or other. Otherwise the books 
would never balance. 

Mr. Bacon. An inspection of the books will develop the fact. 

D A p^-OS 2 
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The Chairman. A rebate of $2 can not be given without the books 
showing it in some way. It may be concealed; it may be put in the 
form of commissions paid, or of a private car arrangement or switch- 
ing arrangement — there are all kinas of ways of concealing it — but it 
will show somewhere. 

Perhaps the committee would like to hear from you as to the steps 
by which the fixing of rates by the Commission would cure discrimina- 
tions between localities. You say that as to individual shippers the 
Elkins Act is quite sufficient, and I think if enforced it is sufficient. 
But as between localities, tell us how a discrimination in favor of 
Chicago and against Kansas City, or as between Chicago and Cleveland, 
on freight going to the South Atlantic ports can be avoided by having 
the rate fixed by the Commission rather than by the railroads. 

Mr. Bacon. I get your idea. 

The Chairman. Senator Dolliver asked about that. Illustrate that 
and make it plain. 

Mr. Bacon. I will develop it in a moment. There is another method 
of making rebates, and that is by the allowance of fictitious claims, 
and false vouchers being taken therefor. 1 will take up the matter 
you speak of, Mr. Chairman; but first 1 want to say that there are no 
less than six forms of discrimination, and probably more. The first, 
and most generally recognized, is by the payment of rebates. 

Senator Dolliver. That is always a discrimination between indi- 
viduals. 

Mr. Bacon. Between individuals entirely. The second is between 
localities; third, between commodities; fourth, between various dis- 
tances. There is great discrimination in the relative rates for dis- 
tances, the rate for 100 or 200 miles often being half the rate for 500 or 
even 1,000 miles, the discrimination being against intermediate points. 
Then, fifth, there is discrimination in quantities — the difference between 
carload lots and less than carload lots. I have made a calculation as 
accurately as possible as to the difference in eimense of transportation 
of carloaa lots as compared with less than carload lots, and I can not 
figure that it costs more than 5 per cent extra for part carload lots 
than on full carload lots. Yet the rates charged vary all the way 
from 30 to 80 per cent, as a general thing, and in some instances 150 
per cent. There is no reason for any such discrimination as that. 

Senator McLaurin. Does that apply to all freight on the railroads? 

Mr. Bacon. To all freights. 

Senator Dolliver. Has anybody ever complained of that? 

Mr. Bacon. Frequent complaints have been made. 

Senator Dolliver. Have the Interstate Coniimerce Commission or 
any of the' State commissions ever examined and reported upon that 
question ? 

Mr. Bacon. I do not recall any formal report upon the question, 
though I think it was touched upon in the investigations made by the 
industrial commission. 

As to discriminations between quantities, it was proposed at a public 
convention of the National Grain Dealers' Association in Minneapolis 
last summer, by one of the traffic officials of the Chicago, Burlington 
and Quincy, that, in addition to the rate for carload lots, there should 
also be a rate established for train-load lots. That indicates another 
opening for serious discrimination between quantities; that is, between 
large and small shippers. 
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Then another serious discrimination that exists is between domestic 
traflSc and foreign traflSc, which has been practiced for manj years, 
making a lower rate for export or import traffic than on domestic traffic. 
Between all inland points and the seaboard there has for years been a 
system of making one rate for domestic traffic and another for export, 
and often the export rate is 25 to 33 per cent less than for domestic 
traffic. 

In the matter of steel and iron, for the past two years the trunk lines, 
as they are called, have given the steel and iron producers a reduction 
of 33i per cent less than the published tariff on domestic freights, so 
that all iron and steel exported is carried at one-third less than the peo- 
ple of this country are required to pay on freight of the same character. 

The Chairman. Suppose a combination of railroad and lake carriers 
involve^s unjust discrimination. Nothing is provided, to my knowl- 
edge, in any bill to iiirludc waterways over which the United States 
has jurisdiction. Have you thought of that class of discriminations? 

Mr. Bacon. The present act gives the Interstate Commerce Com- 
mission jurisdiction over rates covering combined rail and water 
routes, under joint control or arrangement, but not over rates for 
traffic wholly by water whether inland or coastwise. 

The Chairman. I know; but they make a London rate from Chicago. 

Mr. Bacon. They do often, yes. 

The Chairman. Why should we not try to correct this abuse on 
water as well as upon the land? There is no regulation of river traffic 
at all. Now, you are an expert. In preparing a bill why could we not 
cover the rivers? 

Mr. Bacon. The law already provides that any rail-and- water rate 
(either lake or river) shall be subject to the provisions of the inter- 
state commerce act. It does not, however, extend to ocean traffic. 

The Chairman. I only throw that out for the committee. Don't let 
me interrupt you. 

Mr. Bacon. What I want to say is that this law that we desire, con- 
ferring power upon the Commission, meets all these difficulties and 
places in the hands of the Commission the power to determine a just 
relation between rates for export and rates for domestic traffic, what 
would be a just relation between carload lots and less than carload 
lots, and what would be a just relation between 100 miles and 1,000 
miles. 

All these matters could be properly adjudicated and settled by con- 
ferring this power upon the Commission, and would be remedied by 
the exercise of the jurisdiction thus conferred. As the law is now 
they can say that in a given case they have decided so and so, but such 
a decision has no effect whatever; it is left to the carrier to effectually 
remedy the difficulty or not, as it chooses. What we want is that this 
existing tribunal shall have the power to do what is fair and just and 
right in all these cases for the carriers, for the shippers, and for all 
parties interested. 

As to the freights upon iron and steel products, it is to my mind a 
very serious question whether the people of this country are not being 
charged rates on domestic traffic of tnat character sufficient to reim- 
burse the carriers for the low rates they charge on export freight. 
That is one of the questions the Commission should be given power to 
investigate. 

Senator Dollfver. As to the low rate on traffic for ei^^oTt ^^ ^^^j'js^- 
pared with the domestic traffic, does ivot tYmX, ^^\^\) <K^^\^. \». ^ \ss55rt^ 
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emphatic form in countries where the railroads are operated by the 
government? Take Germany, for instance. 
^ Mr. Bacon. There is a necessity for deviation, at least under some 
circunastances and conditions. But that the difference should be so 
great is questionable. 

Senator Dolliver. Is it not the polic}^ of the German Government 
to make it large enough to secure the foreign sale of their own goods? 

Mr. Bacon. Every country is endeavoring to protect its citizens in 
that way. 

Senator Dolliver. Is not that policy in perfect line with the policy 
of this country? 

Mr. Bacon. Certainlj'^, we are all desirous to sell our goods to 
foreign countries. 

Senator Dolliver. Do you think any construction of an order 
issued by the Interstate Commerce Commission could interfere with 
that policy ? 

Mr. Bacon. I think it would be its duty, in a case brought before 
it, to thoroughly investigate it and come to a conclusion in regard to 
it, and I judge it could require such changes as it deemed necessary 
to secure justice between the parties concerned under the power con- 
ferred by this bill. 

Senator Dolliver. In reading the reports of the Interstate Com- 
merce Commission I have seen no reprobation of that practice at all, 
but, on the contrary, I have seen a series of hints that something more 
available than orders should issue. 

Mr. Bacon. In a New Orleans case, which you must have observed 
in your study, the Commission found the rate from New Orleans to 
the Pacific coast on imported property to be about one-third (in some 
cases) what it was on property originating at New Orleans and going 
to the same destination, and the Commission ordered certain changes 
to be made, certain relations to be established as to import and domestic 
rates. That case was carried to the Supreme Court of the United States, 
and the Supreme Court reversed the Commission on the ground that the 
Commission had exceeded its authority in making such order. But the 
policy of the Commission has always been to preserve as near an 
equilibrium between foreign and domestic rates as circumstances would 
permit without restricting foreign trade — in fact, encouraging it. But 
the courts have ruled directly to the contrary. In fact, the operation 
of our tariff laws has been neutralized in many instances by the opera- 
tion of preferential rates in favor of foreign traffic. 

Senator Newlands. You speak of discriminative rating applying to 
exports as well as to imports? 

Mr. Bacon. Yes; to both. 

Senator Newlands. Is not the advantage gained by discriminative 
rates as to exports balanced by the advante-ge given to imports? 

Mr. Bacon. Not at all. There is no relation between them. The 
exports are one class of property, and imports are an entirely different 
class. 

Senator Newlands. But, so far as the protective policy of the coun- 
try is concerned, the effect of granting a less rate to imports than upon 
products manufactured at the seaboard would be to do away, to that 
extent, with the protection afforded by the protective tariff. 

Mr. Bacon. It neutralizes the import duties. 

In that connection I want to lay before you a clipping which I made 
a few days affo irom the Washington Post in relation to imported glass. 
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Certain Pittsburg people were complaining as to the freight rates on 
glass, which illustrates the case so forcibly that I take the liberty to 
read it: 

The Pittsburg Glass Company yesterday filed a complaint with the Interstate Com- 
tnerce Commission, alleging that the Pittsburg, Cincinnati, Chicago and St. Louis 
and 16 other trunk lines, comprising practically every large road in the official classi- 
fication territory, are carrying foreign-manufacturecl glass at rates that constitute a 
flagrant discrimination against American manufacturers, and an investigation is asked. 
Notices will be immediately served on the roads to make answer to me all^ations. 

The complaint alleges that these roads, or some of them, acting in concert, have 
promulgated a special tariff, effective January 1 last, providing that plate glass origi- 
nating in foreign countries and coming into North Atlantic ports for distribution to 
various cities in the United States, shall be entitled to a fourth-class rating, whereas 
a third-class rate is imposed on glass of American manufacture. 

Senator Tillman. The difference between third and fourth class 
rates is about 20 per cent. 

A Member of Committee. Does not that amount to the railroads 
nullifying the tariff for the protection of our glass manufacturers? 

Mr. Bacon. That is the very point 1 am making. 

A Member of Committee. Unless we can have the Commission 
authorized to fix rates from the seaboard to interior points without 
regard to the articles shipped, how are you going to stop it? 

Mr. Bacon. This power will enable tfie Commission to stop it. The 
Commission could fix a rate from New York, Philadelphia, and Balti- 
more to points in the West that would correspond in proper relation 
t^ the rates fixed on import traffic. 

Senator McLaurin. in other words, you would put American glass 
and imported glass in the same class, either third or fourth ? 

Mr. Bacon. That is it. There necessarily may be a difference 
between them, but let the Commission find that out. 

Senator Tillman. How could there be any difference between them? 
Here is glass at a seaport coming from abroad, and here is glass made 
in America. Why should you give the foreigner an advantage by 
having a difference in rate? 

Mr. Bacon. That is a question for the Commission to decide. 

Senator Tillman. I disagree with you in toto that there could be 
any ma} be proposition about it. It seems to me that there should 
be one i*ate for everybody. There might be a difference between 
freight for export and freight entered for domestic consumption. I 
concede that the freight might be reduced to the consumer here, but 
that is as far as 1 would go. 

Mr. Bacon. There are very few competent judges of proper traffic 
rates; it is only the expert who can determine what they should be. 

Senator Tillman. I do not believe in taking expert testimony against 
common sense. 

Mr. Bacon. We want them to be determined b}^ a disinterested body 
instead of by interested parties. That is the reason why we desire 
this power. 

Now, let me finish this clipping, if you please: 

The complainants allege that the conditions as to labor, freight charges, and other 
manufacturing costs in foreign countries are such that glass of medium size can be 
laid down at North Atlantic ports at a price less than the cost of manufacture in this 
country; that about 65 per cent of the output of American factories is of medium- 
sized plate glass, duty on which is entirely inadequate for protection, and that during 
1904 about 5,000,000 square feet of plate glass of foreign manufacture have been 
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marketed in this country, notwithstanding that similar glass of American manufac- 
ture has been offered and sold at and below cost of production. It is charged that 
the defendant roads have for years carried the foreign glass at rates of from 15 to 40 
per cent less than those charged on American glass. 

There are scores of such instances all over the country, as to all 
sorts of commodities. 1 present this simply to illustrate the necessity 
of having a governmental body charged with the duty of determining 
what these rates should be^ not only as to quantities and commodities, 
but also as to distances as well as to the proper relation between 
foreign and domestic rates. 

Senator Tillman. What I objected to was your saying there might 
be some i*eason why the rates should differ. 

Mr. Bacon. Let us drop that and agree upon principles. 

Senator Tillman. All right; but l disagree with the proposition 
that there could be any difference. 

Mr. Bacon. I say that conferring this power upon the Commission 
will enable that body to correct all these discriminations I have men- 
tioned. These discriminations occur in the published tariff rates, and 
those rates have become the legal rates under the Elkins Act. No 
recovery for excessive freight rates, however extortionate they might 
be shown in a court of the United States, can be secured under the 
Elkins law, because those published rates are the legal rates, and it 
would be out of the province of the court, in my judgment, to go 
behind those rates. 

Senator Tillman. If you are through with that topic, there is one 
thing that worries me more than anything else, and tnat is the proper 
supply of a sufficient number of cai's. Take the case of a coal miner 
in West Virginia, for instance, who owns coal mines and has built a 
branch road to the Baltimore and Ohio; he owns his own cars, but it 
may be that he has not cars enough, and so wants this big road to 
furnish him a sufficient number of cars to ship his coal, but they will 
not give him any cars, nor will they give him any joint rates that are 
at all fair. How are you going to protect him ? 

Mr. Bacon. This bill provides that the Commission shall have the 
power to determine upon the sufficiency of facilities. 

Senator Tillman. Does the word ''facilities" cover cars'^ 

Mr. Bacon. To be sure. It covers facilities of all kinds, it seems 
to me — warehouses, cArs, loading and unloading, and storage. 

Senator Tillman. You may strain it that way, but I am sure these 
railroad fellows would not so construe it until forced bv the courts. 
I would rather have the word '"cars" in there. 

Senator Newlands. What bill do vou refer to when vou sav "'this 
bill?" 

Mr. Bacon. The Quarles-Cooper bill. 

Senator Newlands. That covei-s all these questions f 

Mr. Bacon. All these questions of facilities as well as rates, and 
also covers regulations. If there is complaint made against any reg- 
ulations the Commission shall entertain that complaint and consider 
and determine whether those regulations are just and equitable between 
all parties concerned, not only l>etween shippers, but between the dif- 
ferent roads. The original intei'state commerce act provides that one 
road ithould not discriminate against another. 

Senator ]Millard. Do you think those provisions cover private cai"s? 
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Mr. Bacon. In my opinion they do. It may be necessary to enact 
further le^lation for private car8. But I want to say, Senator, that 
time now is an important element, and that this phase of the qaestion 
should be entirely omitted from consideration until the next session of 
Congress. My idea is that Congress is on the road to confer this power 
upon the Commission, which will completely change the attitude of 
Congress and of the courts with reference to these questions, and my 
idea is that at another session of Congress further details that need to 
be worked out and further abuses can be dealt with more easily and 
effectively than at the present session. If Congress is not prepared to 
confer this power upon the Commission, it will be a waste of time to 
discuss these other matters. 

Senator (yiiLLOM. What you want us to do is to pass a bill that wil 
^ive the Commission extraordinary Dowers, which you have been ask 
ing for a long time, and that is the Quarles bill. 

Mr. Bacon. That is it, and let other things go until the next session 

Senator Newlands. Have you any bill prepared covering the other 
things that are not included in the Quarles bill? 

Mr. Bacon. You refer to export rates, and so on? 

Senator Newlands. Yes. 

Mr. Bacon. I claim that they are all covered in this one general 
provision. 

Senator Newlands. You were speaking a little while ago of the 
svstem of rebates, and of the importance of giving the Commission 
tne advantage of a continuous inspection of books, etc. I understood 
you to say that these powers are not included in the Quarles-Cooper 
bill, but should be provided for in. another bill. With reference to 
those matters, have you any separate bill prepared? 

Mr. Bacon. We have not. The commercial organizations I repre- 
sent have refrained from preparing any such bill, because we wanted 
this main question settled first. We do not want any diversion of 
forces on these side issues, as to which there may be a difference of 
opinion among members of Congress. The consideration of side 
issues would be apt to cause debate and division of sentiment, as well 
as a diversion of the vote. We feel impelled to use all proper efforts 
to get this power conferred. Let us settle this one question first, and 
when it shall have been settled rightly then we can get the others set- 
tled rightly. But I would advocate the establishment of a system of 
complete inspection of the railway books of the company similar to 
the system in operation with reference to national banks. 

Senator Newlands. When the committee takes this matter up it may 
be that it would wish to frame a full and comprehensive measure for 
the accurate and scientific adjustment of all these questions. Assum- 
ing the wisdom of such a course as you suggest — that Congress should 
take this question up first — would it not be well in our hear ngs also 
to consider the other abuses to which you refer, so that if that be the 
sentiment of the committee we can incorporate into some bill provi- 
sions covering those matters as well as a provision giving this power 
to the Commission ? 

Mr. Bacon. I shall be on hand at the next session of Congress to 
advocate other remedial measures necessary, and you will find the same 
force of public opinion in favor of them as in favor of this. 

Senator Foster. You think ^'^ou have enough on hand now? 



24 DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION. 

Mr. Bacon. Yes, sir. My endeavors during four years before 
committees of both Houses have led me to the conclusion that the less 
you embrace in one bill the more likely you areto succeed in getting 
that bill passed. 

Senator Tillman. And the more good for nothing it will be. 

Mr. Bacon. There is a division of sentiment among members of 
Congress on these questions, and if any of them should be incorpo- 
mted in the bill we should lose votes. We do not want to lose votes. 
I am of the op)inion, I do not hesitate to say, that if this bill were 
introduced by itself, disconnected with any other question or with any 
attempt to remedy further abuses, it would pass both Houses bv a two- 
thirds vote, or perhaps by a larger vote than that. I am very desirous 
that the vote shall be as large as it possibly can be. Do not let us 
hazard the success of this one measure by the injection of other meas- 
ures, about which there may be differences of opinion, in consequence 
of which on the vote we may lose the whole thing. 

Senator Millard. What you want is this particular bill 'i 

Mr. Bacon. I am not wedded to any particular bill. If you Sen- 
ators can provide a better bill than this, I shall hail it with joy, but this 
bill is the result of four years of study on the part of tne various 
interests concerned — shippers in the first place and railways in the 
second place and those cnarged with the enforcement of the law also. 
The Commission know the terms of the bill, and think it is about as 
complete and ejffective for the purposes we desire as can be f ramed^ 
though you Senators may be able to improve it. 

Senator Cullom. You do not want any more hearings on this sub- 
ject, but want the committee to get right down to business. Is that 
your idea? 

Mr. Bacon. That is my idea, and I shall be very glad if the com- 
mittee can reach a conclusion before the House bill comes here, which 
it is expected will come about the 1st of February. If you should be 
able to reach your conclusion before that time, it will not be necessary 
to spend further time in its consideration, but you will be able to 
report promptly to the Senate. 

Senator Ctn.LOM. Will the House pass the Quarles-Cooper bill, do 
you think? 

Mr. Bacon. I understand Chairman Hepburn is preparing a bill 
framed on similar lines, with perhaps some differences m regard to 
review by the court, which may be adopted by the committee as a sub- 
stitute. But the precise point we are after is embodied in the Quarles 
bill. 

The Chairman. How soon do you think they will reach a conclusion ? 

Mr. Bacon. My information is that Mr. Hepburn is about ready to 
report. 

Senator Clapp. I understand provision is made for nine judges. 

Mr. Bacon. Nine circuit court judges — one from each circuit. 

Senator Clapp. And that the Commission will have 11 members? 

Mr. Bacon. Nine members; but it provides that of these additional 
judges the Supreme Court shall select five judges from the circuits, 
who shall constitute a court of commerce to review cases which shall 
be within their exclusive jurisdiction. 

Senator Clapp. Do you not think that adding to the features of the 
pending bill a provision for nine circuit couit judges and to increase the 
Commission to that extent is going to lead to a diversity of opinion 
tjAat may retard rather than expedite the passage of the bill ? 
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Mr. Bacon. I would rather see that omitted, keeping the bill down 
to one thing, and then fix the court proceedings afterwards; there will 
be ample time for that, because if the bill passes it will be a year or 
more before that newly organized court will have any business before 
it. That is the way the bill is framed, however, and it is very proba- 
ble that it will be reported, with perhaps some modifications by the 
committee. 

Senator Newlands. Mr. Bacon, I understand your position to be 
that you would like this l^ill (the Quarles-Cooper bill) passed, but you 
propose to follow it up by measures to be urged hereafter with the 
expectation in the end to reach a scientific and comprehensive plan 
covering whatever is best in the wa}" of railway legislation. 

Mr. Bacon. That is my idea exactly. 

Senator Newlands. 1 clesire to question you a little about such a 
general and comprehensive plan, not with a view to delay the consid- 
eration of this particular bill, but with a view to seeing whether this 
bill, if it should pass, will fit into the general plan. 

Mr. Bacon. It is the ground work of the plan. 

Senator Newlands. 1 questioned you the other day when you were 
before the committee regarding a plan that 1 had in mind for unifying 
and simplifying the railway system of the country through a national 
incorporation law. 
• Mr. Bacon. I was verv much interested in it. 

Senator Newlands. That plan involved the valuation of the railroads 
by the Interstate Commerce Commission; a fixed percentage tax upon 
gross receipts, so that taxes would be certain. Such taxes to be dis- 
tributed among the States and a return to the stockholders of not less 
than 4 per cent on the valuation fixed by the Commission so as to make 
dividends certain; thus leaving the profits from any increase in busi- 
ness to go largely to the betterment of the roads, the increase of wages, 
or the reduction of rates. Now, 1 desire to ask you whether you have 
thought over that plan at all since you were here last? 

Mr. Bacon. I have read your remarks on that subject in the Senate 
with a great deal of interest, and I can say that they meet my hearty 
concurrence, and that great good will come from it if it can be worked 
out. But, as 1 said before, when 3^ou were interro^ting me before 
the committee, it will take time to accomplish it. However, it is a 
good thing to have it under consideration, and I think the more it is 
studied and considered the more it will commend itself to the minds 
of those who study it. But it will take a long time to bring it about. 

Senator Dolliver, did I answer the question you asked? 

Senator Dolliver. Not exactl3\ 1 want to get a little more defi- 
nitely how much the power to fix rates would interfere with the great 
conspirac}^ of railroads to discriminate between communities. 

Mr. Bacon. The power to fix rates will have the desired effect upon 
discrimination between localities. 

Senator Dolliver. I am not talking about rebates; I am talking 
about 4;he railroads favoring one community as against another. 

Mr. Bacon. It is a violation of the Elkins act to make rebates, for 
that act provides that there shall be no deviation in any manner from 
the published tariff rates issued from the Commission. 

Senator Dolltver. There may be some question whether it is a vio 
lation of the Elkins act, but I understood you to say that the Elkins 
act is applicable only to individuals. 

Mr. Bacon. It prohibits any deviation iYo\x\ Wv^ ^vW^\^^^ \siX>S. 
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rates, and in that way operates to produce the effect referred to as to 
discrimination between individual shippers. 

Senator Dolliver. Then, why coula it not be reached by injunc- 
tion from the courts now? 

Mr. Bacon. That is too slow a process. The question must first be 
-decided by a competent body whether discrimination exists in the rates 
as published. If it be found to exist, then the question has to be con- 
sidered as to what change is necessary to remove that discrimination. 
Then the question will come before tne court for review of the order 
of the Commission, but it is utterly impossible to be reached in any 
other way. The Elkins Act says: 

The willful failure upon the part of any carrier subject to said acta to file and pub- 
lish the tariffs or rates and charges as required by said acts or strictly to observe such 
tariffs until changed according to law, shall be a misdemeanor, and upon conviction 
thereof the corporation offending shall be subject to a fine not less tnan $1,000 nor 
more than $20,000 for each offense. * * * Every person or corporation who shall 
offer, grant, or give or solicit, accei)t or receive any such rebates, concession, or dis- 
-crimination shall be guilty of a misdemeanor, ana upon conviction thereof shall be 
punished by a fine of not less than $1,000 nor more than $20,000. 

I consider that provision actually preventive of the practice of 
making rebates or of making any reduction or concession m any way 
whatsoever from the published tariff rates. 

The Chairman. Upon reading further you will see that it provides 
for what you have referred to in regard to private- car arrangements, 
switching arrangements, and the allowance of fictitious claims. 

Mr. Bacon. It could not be more comprehensive. 

Senator Newlands. Your contention is that the law now covers 
these matters? 

The Chairman. Let me read further — Senator Clapp and I studied 

over this together: 

Whereby any such property shall by any device whatever be transported at a less 
rate than that named in the tariffs published and filed by such carrier, as is required 
by said act to regulate commerce and the acts amendatory thereto, or whereby any 
other advantage is given or discrimination is practiced. 

It seems to me that covers everything if the law is only enforced. 

Senator Dolliver. I have not yet got in my mind what you mean 
by discrimination between localities. I want you to give me a typical 
illustration of that. 

The Chairman. The railroads publish the rates as required by law, 
but still they go on violating the law. 

Mr. Bacon. Then it is for the legal department of the Government 
to ferret out the cases of violation. But since the act those cases have 
been reduced to a minimum number. 

The Chairman. I am so informed. 

Mr. Bacon. I do not hear of any complaint from any commercial 
organization of the country, and I have made many inquiries. 

The Chairman. The Pennsylvania Railroad has not given a rebate 
since the act was passed, and they do not want to. It has been a benefit 
to the railroads, don't you think so? 

Mr. Bacon. It has benefited the railroads by millions of dollars. 

The Chairman. I mean the good railroads. 

Mr. Bacon. It will undoubtedly effect a saving of upwards of a 
hundred million dollars a year. 

Senator Newlands. Do you understand that these discriminations 
and preferences that are engaged in by the railroads are practiced as a 
matter of choice by the railway managers, or because of the condition 
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of eompetition and because of the fact that the law is such that they 
:iure in a measure forced to resort to them in order to hold their .business? 

Mr. Bacon. It comes partly from the desire to build up certain 
localities in which they are specially interested. For instance, I had a 
letter recently from a gentleman in the State of Washington, in which 
it was stated that the railroads were doing all they could to build up 
the business of Seattle, because that was a terminal point and they haa 
invested a great deal of money in docks and facilities for doing busi- 
ness there, and their effort was to bring everything to the coast at the 
expense and detriment of intermediate points . The points farther east,' 
which are practically being charged for freight from Chicago or New 
York to Spokane, for instance, in eastern Washington, pay not only the 
same rates as charged to the Pacific Coast at Seattle, but, in addition, 
the rate back from Seattle to Spokane, in that way establishing the 
rate from Chicago to Spokane. Of course they feel very much injured 
by that practice. 

The Chairman. The answer to 3'our question, Senator Newlands, is 
in this act, which provides: 

Every person or corporation who shall offer, grant, or give or solicit, accept or 
receive any such rebates, concession, or discrimination shall be deemed guilty of a 
misdemeanor. 

Senator Newlands. Is that in the act? 
The Chairihan. Yes, it is in the law. 

Mr. Bacon. It is made a misdemeanor to even make an offer. 
The Chairman. A big shipper — I will not name any tioist — would 
t*ay I can get a rate one-eighth less. Then, of course, the railroad 

?eople would say we will have to take it. But the law covers that, 
^'e put that in the law so as to cover both giver and taker, as in the 
case of bribery, so that they shall both be punished alike, and it will 
creep out pretty soon that there will be some cases against both givers 
and takers. 

Mr. Bacon. Let me answer Senator Newlands more tnUy, The 
second part of his question I did not answer. It is a fact that the rail- 
roads are led to give rebates in order to obtain business which they 
could not obtain otherwise. In fact, they are held up, to a large extent, 
by large shippers, and they must do it rather than run the risk of losing 
business. But the present law covers that, as Senator Elkins says, 
both as to offering and soliciting. It is made a misdemeanor whether 
it is carried out in fact or not. I do not see how it could be more 
effective than it is. 

Senator Foster. Rate-making powers were exercised by the Com- 
mission for a number of years, I believe. 

Mr. Bacon. That power was exercised daring the first ten years of 
the existence of the Commission. 

Senator Foster. Were there an}^ great number of complaints, either 
by the railroads or by the shippers, as to the exercise of that power? 

Mr. Bacon. I think during that ten years the condition as between 
the railroads and the public was more satisfactory than ever before or 
since. I say that from close observation and extensive knowledge of 
traffic affairs in this countr}' for fort}^ 3'ears. 

Senator Dolliver. One ver}' interesting fact has struck me, and 
that was that the cumulative abuses of twenty 3^ears should in the first 
few years of the existence of the Commission have produced so few 
complaints. 
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Mr. Bacon. My observation is that in the first two or three years 
when cases were brought before the Commission and the Commission 
ordered certain changes in rates, they were promptly made, and it was 
generally regarded by the railroad companies that the Commission had 
power to make those changes. 

Senator Foster. This bill is practically to restore to the Commission 
the rate-making power which it exercised prior to the decision of the 
Supreme Court? 

Mr. Bacon. I should not want to use the word ''restore," because 
the Supreme Court said the Commission never had the power, and 
therefore it could not be restored. The experience of that ten years 
immediately after the organization of the Commission, it seems to me, 
altogether throws to one side the theoretical statements in regard to 
the disastrous effect it will produce both upon the corporations and 
the people. 

Senator Cullom. What was it you stated to the Committee about 
the Commision during that period of time undertaking to fix a rate 
upon complaint made that the rate was unreasonable in some locality? 

Mr. Bacon. Originally the law was not limited to complaint, though, 
as a matter of fact, the Commission never did make such an order, 
except upon complaint. This bill limits them to complaint. 

Senator Foster. When they fixed a rate it was usually acquiesced 
in by the roads, was it? 

Mr. Bacon. For a number of years it was universally acquiesced in. 

Senator Millard. Do you understand that the roads are now giv- 
ing rebates? 

Mr. Bacon. I remarked a few moments ago that in my extensive 
connection with commercial organizations T have failed to learn a 
single instance where rebates were being paid. 

The Chairman. Mr. Bacon, are you about through, or do you want 
more time? 

Mr. Bacon. I am subject to the pleasure of the committee. 

The Chairman. The reason I ask is because it is nearing the time 
when we must go into the Senate, and Mr. Robinson is here and would 
like to be heard five minutes. 

Senator Newlands. I would like to ask Mr. Bacon one more ques- 
tion: Is it your understanding that this Quarles-Cooper bill is opposed 
by the railroads of the country, or do part of them favor it and part of 
them oppose it? 

Mr. Bacon. I am not prepared to answer that question, because 1 
am not in communication with the railroads of the country. But I 
will say that I do not know a single company that is willing to have 
this power conferred upon the Commission which would restrict them 
in the exercise of their power to fix rates upon such ideas and by such 
methods as may suit themselves. 

The Chairman. It is about time to adjourn. I wanted to hear Mr. 
Robinson five minutes, but we will have to fix another day for that. 

Mr. Robinson. I will only say that I wanted to emphasize the fact 
that it was a sugar case that came from New Orleans upon which the 
Supreme Court rendered the decision that has been referred to. I 
can do that in three minutes. 

Senator Foraker. I have been compelled, on account of duties in 
other committees, to be absent from this hearing to-day. It was my 
desire to attend, for I wanted a chance to ask some questions, and I 
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want to ask Mr. Bacon some questions about the testimony that I 
heard just now as 1 came in the room. 

The Chairman. We will have to fix for another meeting, evidentl3% 
We will now have the doors closed and consider the question of when 
to hold the next meeting, as well as some other business we have 
before us. 
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STATEMENT OF CHARLES E. STAPLES. 

The Chairman. Please state your name and your occupation. 

Mr. Staples. Mr. Chairman and gentlemen of the committee,' I am 
d railroad and warehouse commissioner of Minnesota. 

I appreciate thoroughly the courtesy extended our committee by 
this committee of the Senate. Having learned that our time would be 
very limited, I have endeavored to boil down what I think most 
important, from my standpoint, and which I most desire to say, and 
will beg the indulgence of the committee for just about fifteen minutes 
without interruption, if that is not impertinent, and at the close shall 
be pleased to answer such questions as I am capable of answering. 

1 want to say simply this at the outset, that I am not an attorney, 
and therefore do not pretend to know anything except the practical 
side of the question. That is based largely on my experience as com- 
missioner and legislator in the State of Minnesota. 

Senator Newlands. How long have you been a commissioner? 

Mr. Staples. Four years. 1 was also a member of the legislature 
for several years preceding. 

We feel sure, gentlemen, that in addressing you our committee 
represents the conservative judgment of our association, and which in 
turn reflects the popular demands of our several States. 

Furthermore, permit me to say we do not in any sense come here to 
fight or antagonize the railway interests of the country. 

A careful study of the situation to-day will convince you that the 
unification of railway interests has progressed to such an extent 
through actual consolidation, control of stock in previously competing 
lines, the aflBliation of stockholding interests (more often called com- 
munity of interest plan), and by other means that open competition 
between carriers which formerly served to keep down transporation 
rates and certainly to a large extent served to prevent unreasonable 
increases, has been very largely suppressed. 

These conditions, being no longer factors, can not be relied upon 
for the control of rates. Competition is naturally the result of self- 
interest and can only come from the independent activities of those 
engaged in trade and commerce, and can not be forced by legislation. 
Without effective railway competition and with no practical law for 
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Sublic control the public is really defenseless and must submit to con- 
itions and burdens often manifestly unfair. 

I do not argue that open competition among railways is desirable. 
Most conservative and progressive men agree that the railway com- 
panics could not live ana prosper under the old method of active com- 
petition which only results m a demoralized rate situation. The 
managers of these great interests are responsible to the stockholders 
and in the end must show at least a reasonable earning on the legitimate 
investment. The laws recognize them as entitled to this and the public 
want them to have it. 

What we want is such effective legislation as will authorize some 
public body to act as arbiters between the transportation companies 
and their patrons, thereby affording protection from excessive or 
unfair charges or discriminating practices in the movement of com- 
merce between States and which will insure to shippers and localities 
equal treatment and a system of rates at once fair both to the shippers 
and remunerative to the carriers. Here, gentlemen, let me say it often 
happens that the carriers need protection from the secret demands and 
exactions of large shippers. We have the ''Elkins law," which is a 
help and in a measure affords protection to both sides. 

The chief complaint now is that the transportation companies are the 
sole arbiters as to what is fair and reasonable treatment. The law of 
1887 was sufficient to meet the situation, but its language was unfortu- 
nate. Under the rulings of the courts the Government has been gradu- 
ally losing control, while the tendency has been for the management of 
railway companies to centralize. Weak companies have been obliged to 
go out of business or have been absorbed by stronger ones, so that at 
the present time no one disputes the fact that the great share of mile- 
age IS controlled by very few men. These men naturally represent the 
stockholders. Can we at the same time ask them to be philanthropists ? 

I heard a railroad man before the House committee ask, " Is it pro- 
posed here to appoint five men who shall dictate to the railway com- 
Eanies of this country what they shall charge for carrying freight ?"^ 
(Ct me ask the gentleman if the situation to-day is not that about that 
number of railway men dictate to the people what they shall pay ia 
the shape of charges? No; all we ask is that some middle agent may 
inquire into a complaint from either the carrier or shipper and find 
what is reasonable and fair, then have power to enforce its order,- sub- 
ject always to review in the courts. No possible act can deny this 
last right. 

The inadequacy of making rate regulations dependent upon rates as 
applied in tne past without reference to rates to prevail in future 
must be apparent to all. The real parties to suffer are without 
remedy. 

If rates and conditions existing in different localities are fair and 
reasonable, why object to an inquiry by an impartial tribunal ? I can 
not believe that any. body of men vested with power to arbitrate 
between the carrier on one side and the shipper on tne other and appre- 
ciating the grave responsibilities placed upon them, after hearing all 
the testimon}^ on both sides, will do otnerwise than render a fair 
decision. 

Surely such a body of men, composed as it would be of men chosen 
especially for fitness and with all the training they get, is as capable 
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of passing upon the questions as are railway officials. Rate making i» 
at best an arbitrary matter. All traffic men will tell you so (and it is 
due them to say they are the brightest men we have). The great 
problem always is to approximate what share of the whole burden 
shall a particular traffic stand. I can not enumerate here the many 
things to be taken into consideration. I think the records will show 
that complaints are largely of discriminations^ or unfair relations of 
rates, rather than that the rates are too high in themselves; and surely, 
it must be conceded, such questions should be submitted to some inter- 
mediate body for review and not leave the shipper or community 
wholly in the hands of interested parties. 

Supposing the rates on certain goods or commodities to a common 
point west of Chicago and St. Louis are made to favor the shippers at 
one of the points; is not a great injustice possible when the whole ques- 
tion rests with the carriei*s as it does to-day i Let us remember that 
for a full remedy you must confer power to raise as well as lower rates. 
This exercise may not often be justifiable, but it is sometimes the right 
solution. 

The most of the States we represent have laws affording satisfactory 
control over State traffic, and our mission is to show that public senti- 
ment is now strongly crystallized in favor of such legislation as will 
restore to the Interstate Commerce Commission the pow^ers supposed 
to have been conferred by the laws of 1887. We are not advocating^ 
any particular bill. 1 have seen but one bill, and that is the original 
so-called '' Quarles-Cooper bill." There is much sentiment in its favor, 
but this is based on the supposition that it will meet the objections 
found by the courts to the former law. This may have been the inten- 
tion, but I think this an erroneous idea. The strong feature of the bill 
is the provision restoring the power to declare what shall be a fair and 
reasonable rate, with power to enforce an order. 

One very grave cause for complaint to-day is the abuse of the 
so-called ''long and short haul" clause, and this is in no way reached 
in this bill. Section 4 of the law of 1887 to a layman seems to be 
ample, but our Supreme Court has clearly decided that the language 
of the law leaves it to the judgment of the railway companies as to 
whether the competitive conditions at the terminal points are such 
that they are warranted in abrogating the ''long and short haul" pro- 
vision, where it was clearly intended that in all cases application 
should be made to the Commission and their findings should govern. 
The law is now practically a dead letter, often resulting in gross 
injustice, and should be remedied. The Minnesota statute, worded 
slightly different, has been tested and held good. 

Senator Cullom. Tou mean that provision of the fourth section ? 

Mr. Staples. I mean the fourth section. 

Senator Aldrich. That never was the intention of Congress. I do 
not know what your opinion is, but it was never intended that that 

Erovision shoula be submitted to the Commission. I know that 
ecause I had something to do with that. 

Mr. Staples. The Minnesota statute is worded slightly different. 
Senator Newlands. That is as to the long and short haul in your 
State? 

Mr. Staples. Yes, sir. At the close 1 wish to cite one or two 
instances in regard to the long and short haul clause. 
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Senator Carmack. There is a similar provision in your State law ? 

Mr. Staples. Yes, sir; with reference to State traffic, of course. 

A merchant buys barley destined for Louisville, Ky., pays local 
freight to Minneapolis and through back to Chicago, where connecting 
line takes car, and oy this means saves one-half cent per hundred. If he 
ships direct to Louisville, he must pay local rate to Chicago, where the 
<5onnecting line takes car and, because it originates at an intermediate 

£oint, charges 6 cents per hundred more than if it had originated at 
[inneapolis. 

The law does not seem to be broad enough to confer power to require 
two or more companies to put in and maintain through joint rates. 
This is very essential if full relief is to be granted. In the section 
providing for review by the courts it reads, the court may dismiss, 
affirm, ''or modify." I simply want to call attention to the words, 
''or modify." If a rate is at issue, the court can not modifv, this 
being a legislative function, but will affirm or deny and this solely on 
the question of whether the rate is confiscatory or not. 

Senator Foraker. That is, I understand you to state, that unless the 
rate as made by the Commission is confiscatory the courts would have 
no power to interfere? 

Mr. Staples. That is the position I take. 

Senator Foraker. Do you think the Quarles-Cooper bill raises a 
difficulty of that kind; or rather, that that is one of the difficulties that 
it does raise? 

Mr. Staples. One moment, if you please. What is your question? 

Senator Foraker. You have stated the difficulty — that is — one of 
the difficulties. What I wanted to get the benefit of was your view as 
to whether that is not the very question at the foundation of the 
Quarles-Cooper bill ? 

Mr. Staples. I think it is one. 

Senator Foraker. If your point is well made, is not that fatal to any 
revision of the rates by the court except in cases where they are con- 
fiscatory? 

Mr. Staples. Of course, while I wish to finish the reading of my 
paper, I want to answer that question here. 

Senator Foraker. I do not want to interrupt you, but my idea is 
not so much to hear a paper read as to get information. 

Mr. Staples. That is all right. Senator. I am going to answer that 
question, and I will answer it now. 

Senator Foraker. I see you have given great thought to this mat- 
ter. 

Mr. Staples. I have no reputation as a lawyer to lose. My judg- 
ment is based upon particular findings or opinions of the courts and 
upon conversation with the several members of the Interstate Com- 
merce Commission; and I make the assertion that no court would 
modify the findings of a commission on the question of the reasonable- 
ness of a rate, but will either find the rate confiscatory, or otherwise 
affirm or deny the remedy upon the issue. 

Senator Foraker. That is to say — if I am not interrupting you too 
much— you are of opinion that the matter of fixing rates is legislative ? 

Mr. Staples. Legislative entirely. 

Senator Foraker. And that if entrusted to the Commission, when 
the courts are called upon to review a rate fixed, on the argument that 
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it is a legislative act the court will not interfere with it unless it finds 
that the rate is confiscatory. 

Mr. Staples. Exactly so. I do not confine this to that particular 
rate, but will take the system as a whole. 

Senator Foraker. Take the whole field of operations? 

Mr. Staples. Yes, sir. 

Senator Newlands. But it need not necessarily be confiscatory, as 
I understand it. The Supreme Court has determined that in exercis- 
ing this power the Interstate Commerce Commission must have in 
view a fair return upon the value of the property. 

Mr. Staples. Alwavs. 

Senator Newlands. I assume that if the Commission should violate 
that principle the courts would set aside its action. 

Mr. Staples. No doubt. 

Senator Newlands. Therefore it would not involve the extreme 
case of confiscation of property. It would involve simply the case of 
an oppressive rate which failed to return to the company a proper 
interest upon its value. 

Mr. Staples. I agree with you; although I think they are quite 
synonymous. 

Senator Newlands. I think confiscatory is a somewhat extreme 
term. That means absolute deprivation of property. 

Mr. E. P. Bacon. Mr. Chairman, I should like to say something 
here. 

The Chairman. Let Mr. Staples proceed, if vou please, 

Mr. Staples. Any law passed should provide that the findings of 
the Commission are prima facia, thus requiring the company to prove 
the order to be unreasonable if taken to the court. 

Some claim the remedy for a party complaining of a high rate lies 
in a suit for recovery of damages. This may be good in theory, but 
mighty hard in practice. Assuming he can aflford the cost of litiga- 
tion he is liable to die before the final decision, but more likely if flie 
rate is unreasonable, as compared with the rate given some competitor 
at another point, he will be driven out of business. 

If he continues to ship under the rate he should never recover, for 
he is not the real sufferer. This would fall upon the producer. As a 
rule, the shipper is the middleman and looks mainly to questions of 
equity in rates. In administering the law experience shows that in 
most cases complaints are confined to one rate or to rates on one com- 
modity, and after the machinery is once in order it is safe to say the 
Commission could care for it. 

We should not treat the transportation companies as private corpo- 
rations. They exercise the rights of eminent domain and are organ- 
ized under public franchises for the sole purpose of performing public 
service for hire, and have been held repeatedly by our courts to be 
subject to public control. Can one imagine for a minute the railway 
companies consenting to a law providing that the former shall have 
the final say as to the price to be paiS for his land needed for right of 
way purposes? This would only transfer the shoe. 

No one. to-day questions the right, necessity, and wisdom of public 
control of telephone, telegraph, express, and street-car companies. 
We go further and include grain-elevator companies, stock yards, 
and even the man whose whole fortune is invested in a hack must 
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submit. We do not stop at how they should conduct their business 
but arbitrarily lix the charges. Is it not more necessary to regulate 
under reasonable safeguards the business of the great transpoi tation 
companies of the country" ? 

In closing, Mr. Chairman, permit me to say there is no feeling 
antagonistic to the railways in the Northwest, and certainly no senti- 
ment favoring legislation which will in the least degree cripple the 
legitimate development and growth of their properties, but there is a 
well-grounded and strong public desire for immediate legislation which 
shall provide for reasonable Government control over interstate com- 
merce. 

Now, I want to cite two cases as to abuses under the present law, 
premising my statement with this: That the courts have found that 
the question of determining when that provision should be abrogated 
because of competitive conditions at terminal points rests with the 
judgment of the railway companies. I am very clear upon that point. 
The Commission here can only hear complaints and make recommen- 
dations, but they can not find what is reasonable. Those recommenda- 
tions may be, and sometimes are, observed, but more frequently they 
are unobserved and they fail to comply with them. 

To cite an instance, I have two cases in my mind — one I referred to 
before the House committee the other day. It is very clear. The 
grain rates between St. Paul-Minneapolis and Chicago are fixed by the 
companies. 

Now, a shipper at an intermediate point on the main line can take 
his grain and snip it to Louisville through Minneapolis, pay the local 
rate, rebill it to Chicago, have it go back, passing through his own 
town, and save half a cent a hundred in freight charges. I present 
that as one discrimination which the Interstate Commerce Commission 
is powerless to remedy. The Commission is absolutely powerless to 
regulate that question. I do not say that conditions may not be right, 
but they should be reviewed. 

Let me cite another instance: At Cannon Falls;— that case has been 
taken up by our commission and is now before the Interstate Com- 
merce Commission — the rate to Chicago is 15 cents a hundred on grain; 
the rate from Cannon Falls to Minneapolis is 7 cents a hundred; the 
rate from Minneapolis to Chicago is 7i cents a hundred. The shipper 
can ship his grain to Minneapolis and thence to Chicago and save half 
a cent a hundred. But that is not the worst feature. The sliipper who 
wants to buy rye or barley to be sent to Louisville, Ky., if he bills 
that from Cannon Falls and pays the local rate to Chicago — the barley 
having been billed from an intermediate point to be sent on a connect- 
ing line south from Chicago — that shipper is charged 5 cents a hun- 
dred more on his barley than on barley originating at Minneapolis. 

Senator Cullom. Is that all under the fourth section? 

Mr. Staples. Yes, sir; entirely under the fourth section. 

The Chairman. This is interesting and instructive, Mr. Staples. 
If you can add anything more to this, in the way of examples, you 
may add that to your statement. Please also cover in your statement 
the Minnesota statute to which you refer. 

Now it is past 12 o'clock and many of the Senators present must 
go into the Senate. But we must have an executive session. 

Senator Cuijx)m. Suppose a violation of the fourth section takes 
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place, the attention of the Commission is called to it, and they under- 
take to regulate it. Does the railroad company ever refuse to comply 
with the Commission's request or order in tne premises in such a case? 

Mr. Staples. In the majority of cases — I will not say the majority, 
for 1 do not know the percentage — but in a large number oi cases 
they do not pay an}'' attention to the recommendation. 

Senator Cullom. After the Commission has investigated it? 

Mr. Staples. After they have carefully and thoroughly investigated, 
with a hearing open to both sides, both sides notified and present and 
heard. 

Senator Cullom. You remember, at least I do, that the words 
"under substantially similar circumstances" are in that fourth section. 

Mr. Staples. Yes, sir; I remember them well. 

Senator Foraker, What is your remedy ? 1 do not understand you 
to be satisfied with the Quarles-Cooper bill. I think you said so in so 
many words. 

Mr. Staples. Understand me, 1 am not antagonizing any particular 
measure. 

Senator Foraker. But 1 want to get the benefit of practical sugges- 
tions from you. 

Senator Cullom. What specific language do you want to go in there? 

Mr. Staples. I will have to answer that in this way: The language 
of the Minnesota statute I can not quote explicitly, but that case has 
been before the court and has been upheld. That statute provides that 
the Commission can exercise jurisdiction in determining that point at 
issue, whereas the interstate law is worded slightly diflferently, and has 
been held to leave it to the judgment of the railway companies. I will 
furnish you with a copy of our statute. 

Senator Foster. You want that finding enforced as declared by the 
Commission ? 

Mr. Staples. Yes, sir; so that all these troubles, under the long and 
short haul clause, and discriminations, if discriminations are found to 
«xist, shall be subject to review by the Commission, and then that thej^ 
be authorized to make and enforce an order finding that those discrimi- 
nations and abuses had existed or dismiss the complaint. 

Senator Foraker. Suppose you strike out the words " under simi- 
lar circumstances and conditions," and simply give them power to fix 
rates on long and short hauls ; then they would not be at liberty, I 
suppose, to take into consideration water transportation; they might 
compete with other railroads as to localities. 

Mr. Staples. I think they ought to take that into consideration 
but they would hardly be able to do so. 

Senator Foraker. That is what I want to get at, whether you want 
those words out. 

Mr. Staples. I do not think you should eliminate them. 

Senator Dolliver. Is not what you complain of perfectly covered 
by the last clause of section 3 of the act of 1887? 

Mr. Staples. It seems not. 

Senator Dolliver. That seems to provide against discriminations 
between individuals and localities or classes of merchandise, and says 
they are all unlawful. 

Mr. Staples. To answer your question, as I read section 1 of the 
Quarles bill — I have read it a dozen times, thinking that that in itself 
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would cover these complaints against the so-called long and short haul 
clause, but the more 1 studied it the more I became convinced that I 
was mistaken. You can not, by implication, read anything into a law, 
I find. I considered that question very carefully with the Interstate 
Commerce Commission people for some time and I will quote them. 
They say there is absolutelv no way to make such a complaint effective* 

Senator Dolliver. In the case you name, of 7 cents from Cannon 
Falls to Minneapolis and 7i cents from Minneapolis to Chicago, is not 
that an example of discrimination against Cannon Falls? 

Mr. Staples. You would think so. 

The Chairman. Mr. Staples, do you have to go away to-night? 

Mr. Staples. Yes, sir. 

Senator Newlands. What proportion of the freight business of the 
State of Minnesota is domestic, and what interstate? 

Mr. Staples. Fifty per cent, practically. 

Senator Newlands. It is about equally divided. 

Mr. Staples. Practically. 

Senator Foraker. I would like to hear an answer to my question. 

Senator Dolliver. Section 3 of the act of 1887 makes unlawful any 
undue or unreasonable discrimination or advantage to any particular 

Serson, company, firm, corporation, or locality, on any particular 
escription of goods, in any respect whatsoever. 
Mr. Staples. That is true, and section 1 of the Quarles-Cooper bill 
does pretty near the same thing. 

Senator Dolliver. And section 2 of the act of 1903 says that when- 
ever the Interstate Commerce Commission shall have reasonable grounds 
for believing that any common carrier is engaged in the carriage of 

{)assenger8 or freight traffic between ^iven points at less than the pub- 
ished rates on tile, that is a discrimination forbidden by law, and a 
Betition shall be presented alleging such fact to the circuit court of the 
United States, wnich shall take summary proceedings about it. 

Mr. Staples. The question may arise whether that does not really 
cover the rebate question. 

Senator Foraker. But you put a question that involves an illustra- 
tion. 

Senator Dolliver. Yes. Is not that rate of 7i cents from Minne- 
apolis to Chicago, as compared with 15 cents from Cannon Falls on 
the same line, a discrimination under section 3 of the original interstate- 
commerce law ? 

Senator Foraker. If it is so, can you not go into the circuit court 
and have a summary proceeding to remedy it? 

Mr. Staples. Only upon the theory that the rate is an unreasonable 
one, and the remedy is a long ways from reaching the people. 

Senator Foraker. There is a discrimination there. 

Mr\ Staples. I agree with you, that I read that in that way; but 
the courts have placed the construction upon the present law which 
will not admit it. 

Senator Dolliver. Has the Interstate Commerce Commission ever 
gone into court to test the legality of any such discrimination as that 
under the present law? 

Mr. Staples. Yes, sir. 

Senator Foraker. I do not understand that the courts have ever 
decided that they will not grant relief in a case where proper proceed- 
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ings have been had. No court has ever so held. The cases that have 
been brought, based upon alleged discriminations, have always, so far 
as I am acquainted with them, failed on the ground that the court found 
that there was no discrimination; that is to say, when you take into 
consideration substantially similar circumstances under the act, they 
found that there was no discrimination; that there was no reason for 
making a rate. 

Senator Aldrich. Mr. Staples, you are here as the representative 
of an association of commissioners of various States? 

Mr. Staples. Yes, sir. 

Senator Aldrich. You have definite ideas, arrived at after consul- 
tation, as to the evil complained of and as to the remedies which you 
have suggested ? 

Mr. Staples. In our judgment. 

Senator Aldrich. Have you any objection to putting in the form 
of a bill the suggestions you have made ? 

Mr. Staples. Not a word of objection. 

Senator Aldrich. If you are willing, why not do that? 

Mr. Staples. I think it would be presumptuous. 

Senator Aldrich. You are asking us to remedy certain evils; ^ou 
say you are not for any particular bill, but you have made suggestions 
as to various provisions of the existing law and suggested other laws. 
It seems to me that you could put into a bill the suggestions you have 
stated here. 

Mr. Staples. You do our association a very great honor, which is 
highly appreciated. I am not one of those who wish to assume the 
position of being here to dictate to Congress. 

The Chairman. But you can suggest. 

Senator Aldrich. You are suggesting evils and remedies. 

Mr. Staples. We only endeavored to emphasize certain points and 
•certain weaknesses in the present law, and we have given you, gentle- 
men, such information as our experience and contact with this question 
has given us. 

Senator Aldrich. We welcome all that, but we would rather have 
in definite and concrete form any possible remedy that you can 
suggest. 

Senator Carmack. It seems to me that after these gentlemen have 
stated the evils of which they complain, and have suggested certain 
remedies, then it would be proper for this committee to draw the bill. 

Mr. Staples. That is my view. 

Senator Carmack. Of course we do not object to these gentlemen 
putting their suggestions into the form of a bill. 

Senator Foraker. You know better what you want than we do, but 
we should be glad to have the benefit in concrete form of the sugges- 
tions you have made here. Let me ask another question before we 
get away from jCannon Falls. That is something that illustrates the 
trouble you complain of. There is a difference of about 10 cents in 
freight rates between Cannon Falls and Chicago on the one hand and 
Minneapolis and Chicago on the other. 

Mr. Staples. Fifteen cents from Cannon Falls. 

Senator Cullom. W^hat is the difference in mileage? 

Mr. Staples. The difference is 49 miles; that is, it is 49 miles from 
Minneapolis to Cannon Falls. 
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Senator Foraker. Do you think that is unjust discrimination? 

Mr. Staples. Yes, sir; but I do not say to the extent of the differ-^ 
ence in the rate. 

Senator Foraker. How long has that unjust discrimination been 
going on? I am not asking in any controversial way; I want to get at 
something practical. 

Mr. Staples. Icansay two years, perhaps longer; I am not positive. 

Senator Foraker. Has anybody undertaken to go into court to have 
that wrong, if it be a wrong, riglited? 

Mr. Staples. It has been taken up by the Interstate Commerce Com- 
mission. 

Senator Foraker. You have heard read the statute that we passed 
two or three years ago in regard to rebates and discrimination, and 
which provides that the very moment a person presents a petition 
making a complaint in any circuit court having jurisdiction it is the 
duty of that court to set aside every other business and pass upon the 
merits of the petition in a summary wav. 

Senator Dolliver. I will add that that section provides also that 
the same proceeding may be had independently of the Commission, 
upon order of the Attorney-General or by any district attorney of the 
tfnited States. 

Senator Foraker. By that act we have given you a summary remedy. 
I know we deliberated upon it in the Senate, and we thought we were 
giving you an available remedy when we said that the court should set 
aside tlie clainis of all other litigants. But now for two years, and 
during the time you think these unjust rates have been in force, I 
understand you that nobody has applied to the courts for relief? 

Mr. Staples. Yes, sir. 

Senator Foraker. Could you get a better remedy than that? 

Mr. Staples. Yes, sir; if it continues ten yeiirs longer, in my judg- 
ment there will not be two complaints filed, because the people who 
feel oppressed will not take their cases into court, for they can not 
afford it. 

Senator Foraker. Does not this Quarles-Cooper bill require you to 
go into court? Is not that the basis of it? 

Mr. Staples. But that is not the method the pilblic will adopt to 
adjust their difficulties. 

Senator Foraker. I am flooded every day with petitions to support 
the Quarles-C'ooper bill, and they nearly all refer to something said by 
Mr. Bacon or somebodj^ else, and that has led me to suppose that was 
the bill you favored. 

Mr. Staples. I am not representing Mr. Bacon. 

Mr. Bacon. That was framed as a basis for you Senators to act upon. 

Senator Foraker. Who framed that bill? 

Mr. Bacon. That was the development of four years of discussion 
between various interests. 

Senator Foraker. Are you satisfied with that bill, br do you want 
something else? 

Mr. Bacon. There are conditions of extreme necessit}^ but I do not 
want to bring them before Congress now. 

Mr. Staples. I know nothing of Mr. Bacon's relations here. 

Senator Foraker. If you propose to go into court, under the Quarles 
Cooper bill, is not the going into court a safeguarding of everybody's 
interests ? 
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Mr. Staples. I do not believe there is a safeguarding, except upon 
the question of rebates. I believe that is amply provided for in the 
so-called Elkins Act. 

Senator Forakbr. That is already provided for. 

Mr. Staples. Yes, sir. 

Senator Newlands. Your contention is that resort to the court by 
anybody aggrieved is not a remedy that will be accepted by any large 
number of persons aggrieved? 

Mr. Staples. Emphatically so. 

Senator Newlands. Give your reasons for that. 

Mr. Staples. Two reasons. One is because of the length of time 
necessary to have the question adjudicated. Another is that it is abso- 
lutely necessary for the party complaining, or practically necessary, 
that he shall either retain a lawyer or go to the expense of hunting up 
some district attorney, who is always busy. 

The Chairman. The law is that the Interstate Commerce Commis- 
sion shall on complaint take that up. The expenses are all borne, as 
we have understood, by the Government. 

Mr. Staples. 1 appreciate that. 

The Chairman. The shippers are put to no expense at all, but that 
duty is devolved upon the Interstate Commerce Commission. 

Mr. Staples. The Interstate Commerce Commission have heard this 
(question. It is now before them for decision, or is under considera- 
tion by them, and when they have completed their consideration they 
will either dismiss that complaint or make recommendations. 

Senator Foraker. How long were the hearings? 

Mr. Staples. I think I am safe in saying it has been about a year; 
no, it was last summer that it was heard. 

Senator Forakbr. When did they get through with the hearing? 

Mr. Staples. The briefs were filed the latter part of last Decenaber. 

Senator Cullom. By whom? 

Mr. Staples. By the attorney-general of the State of Minnesota on 
one side and by the railway companies on the other. 

Senator Foraker. So that the Commission lias been nearly a year 
in hearing this very bald case about the Cannon Falls discrimination? 

Senator Aldrich. Who paid the expense of that hearing? Does 
it cost any more to go before the Commission than to go before the 
courts? 

Mr. Staples. Experience has shown that aggrieved parties will not 
go into court. 

Senator Dolliver. But in this case the law authorizes and directs 
the Interstate Commerce Commission itself to go into court. 

Mr. Staples. I appreciate that. 

The Chairman. Mr. Staples, we have been very much pleased with 
your statement. 

Senator Clapp. I want to say that Mr. Staples is not a lawyer. 

Senator Foraker. I think he is a pretty good one. 

Mr. Staples. Mr. Chairman, we have a better lawyer here, if I am 
a good one. 

Senator Clapp. He did not catch the scope of Senator Dolliver's 
question. The proposition in the mind of the Commission is that 
tnese subsequent provisions relating to discriminative rates must be 
read in the light of section 4, which defines, or which rather enlarges, 
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what may be discriminative in the substantial parallel character of 
cases unaer the long and short haul clause. 

Senator Carmack. Senator Dolliver read section 4. 

Senator Clapp. To make that complete, section 4 must be amended. 
You did not make that clear, Mr. Staples. 

Mr. Staples. I thank you, Senator, very much. I do not know 
that more time can be given me, but 1 feel that I have done injustice 
to one of my colleagues, who is an attorney. 

The Chairman. Judge Crump is an attorney, and lives in Virginia. 
We understood that you, Mr. Staples, and the other gentleman wanted 
to go away to-night, but Judge Crump, living near here, can be heard 
at some other time. We now want to take up some other matters in 
committee. 

Mr. Staples. I think Judge Crump will be glad to come. 

The Chairman. We will give him a hearing, and soon. 

Senator Clapp. Would you feel like coming back for a further 
hearing before us? 

Mr. Staples. I now expect to have business in Washington in the 
earlv part of February. 

The Chairman. Then we will continue this hearing. 

Mr. Staples. You understand mv time is very pressing for duty in 
my State; but if on the occasion or my next visit here you desire to 
question me I shall be very willing to answer such questions as I can. 

The Chairman. And Judge Crump could appear at the same time. 

Mr. Crump. I can not be here to morrow, as 1 have to be at 
Richmond. 

The Chairman. Then we will fix a meeting for some time in Feb- 
ruary for you gentlemen. 

Mr. Staples. You are very kind, and 1 want to thank you, Mr. 
Chairman, and the committee very much indeed for your courtesy. 

The Chairman. We thank you, Mr. Staples. 



STATEMENT OF MR. R. HUDSON BURR. 

The Chairman. Mr. Burr, you may state your name, your place of 
residence, what position you hold, and whom you represent. 

Mr. Burr. My name is R. Hudson Burr; I am a member of the 
State railway commission of the State of Florida, and am here with 
a committee appointed by the National Association of Railway Com- 
missioners, which is made up of the commissioners from the States 
that have railway commissions or officers who regulate railwa}" traffic 
m any way. 

The Chairman. How many States are represented in this associa- 
tion? 

Mr. Burr. Thirh^ States have regulations of some sort. 

The Chairman. Your association is called the National Association 
of Railway Commissioners ? 

Mr. Burr. Yes, sir. 

The Chairman. And your association is composed of State commis- 
sioners ? 

Mr. Burr. Yes, sir. We meet once a year for the purpose of 
exchanging ideas, and to better inform ourselves of the conditions in 
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re^rd to railroad matters, and at the last annual convention, held in 
Birmingham, Ala., the following resolution was passed, and this com- 
mittee was appointed to appear before the committee of Congress: 

Whereas provisions of existing law do not adequately authorize and empower the 
Interstate Commerce Commission to properly correct and prevent luijust discrimina- 
tions against persons and places, and enforce fair and reasonable interstate railway 
rates and chai^ees: Therefore be it 

Resolved by the Natlorutl Association of Railway Commissioners in convention assembled 
ct Birmingham, Aku, this 16th day of Xorember, 1904, That in accordance with previous 
recommendations the Congress of the United States be, and is hereby, requested to 
so amend existing law as to authorize the Interstate Commerce Commission, on com- 
plaint that any interstate rate id unreasonable or unjust, and, after full hearing, to 
ascertain what rate is reasonable and just in the particular case and order the carrier 
to observe that rate for the future, subject to rehearing upon application of the carrier 
when the conditions may have changed, the rate so prescribed to be effective unless 
enjoined by the court; and be it further 

Resolredj That the president of this convention appoint a committee of nine to p) 
before the proper committees of Congress and urge tne passage of this needed legis- 
lation, and that each Senator and Representative in Congress be furnished by the 
secretary with a copy of these resolutions. 

Now, Mr. Chairman, it is not our purpose to undertake to burden 
this committee with a lot of statistics, because we feel that you have 
those things at your own command anyhow, but simply to say that we 
believe, as railway commissioners, we are in a position to know the 
needs of the legislation asked for. We come m daily contact with 
those interests, with people having complaints about the management 
of railway traffic, and we therefore come so close to it that we believe 
we can say to you that while we do not come here with a unanimous 
demand for this legislation, yet we do come here with a crystallized 
public sentiment behind us representing nearly nine-tenths of this 
country. Ninety-five per cent, 1 will say, in my State, of the com- 
plaints made to us are upon matters that we can not handle, for the 
reason that they are interstate in character. When this is explained 
to the complainants they invariably come back at us asking that we 
exert our efforts to secure such legislation as will give to the Interstate 
Commerce Conunission, or to somebody authorized to regulate these 
matters, the necessary power to deal with these matters. 

While we in our State do handle some of these matters, we can not 
go further than simply to act as an arbitrator between the railways 
and the shippers; and I may say that in a great many cases — in fact, in 
the majority of the cases coming before us in our State — we effect sat- 
isfactory settlements. 

Senator Dolxtver. Does your commission have power of revising 
railway rates? 

Mr. Burr. Yes, sir. We can make whole rates in our State. 

The CHAraMAX. On State railroads f 

Mr. Burr. In State business. 

Senator Doliver. Does your commission frequently exercise that 
power? 

Mr. Burr. We make some changes. There have not been very 
many radical changes made, but where we have made changes the sub- 
sequent reports of the railroad companies to our commission show that 
those changes have resulted in increased earnings. There has not been 
a single instance in which we have leduced rates but what their own 
reports will show that the earnings have increased the following 3' ear. 



42 DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION. 

The only reason for that in our minds is that it stimulates the business 
interests that furnish rates to the railroads. 

The Chairman. Does your State law authorize you to increase rates 
as well as to reduce them? 

Mr. Burr. Yes, sir. Recently — about two months ago — our com- 
mission, when its attention was called to the inequality in the case of 
a small or weak railroad in our State — the rate had only been in oper- 
ation for a couple of years — as soon as it was shown to our commission 
that it would be unfair to cause that small or weak railroad to operate 
at a lower rate than was charged by the trunk lines of the State, we 
immediately authorized the raising of almost the entire tariff. 

Senator Newlands. In the case of that particular road? 

Mr. Burr. Yes, sir. 

Senator Newlands. You act upon the case of each particular road? 

Mr. Burr. Yes, sir. 

Senator Newlands. Not prescribing a general rate for all roads? 

Mr. Burr. Yes, sir; we treat the road as a road, because it wpuld 
be rather unjust for some of the roads in our State to have to operate 
at as low a rate as others do, because they operate through a sparsely 
settled cOuntr}'^ — they are new roads and do not have the business. 

Senator Newlands. In adjusting the rates in your State do you take 
into consideration the capital or the value of the roads? 

Mr. Burr. Yes, sir. 

Senator Newlands. And a fair return upon the capital or value? 

Mr. Burr. Yes, sir; we try to hold that before us all the time. 

Senator Newlands. What rate of interest do you call a fair return 
in your State? 

Mr. Burr. If the reports show that they are making 3 or 4 per cent, 
we feel like they can stand some change occasionally, where the com- 
modity or rate is out of line, or, in other words, is falsely classified. 

Senator Newlands. Do you mean 3 or 4 per cent upon a nominal 
capital or upon the actual value or investment? 

Mr. Burr. The cost of the road, the cost of construction and equip- 
ment of the road. 

Senator Newlands. Right in that line may 1 ask, Are there many 
railroads in your State? 

Mr. Burr. We have nearly 4,000 miles. 

Senator Newlands. Are they all under the control of one system ? 

Mr. Burr. No, sir; we have the Atlantic Coast Line, the Seaboard 
Air Line, the Louisville and Nashville, the Florida East Coast, and a 
number of small roads. 

Senator Newlands. How large a percentage of this 4,000 miles is 
owned and operated by these four lines you have spoken of? 

Mr. Burr. About 2,000 miles of the roads are in the hands of those 
big roads. They have from time to time taken over some of the 
smaller lines. That is going on from time to time. 

Senator Newlands. That is increasing, is it — the tendency toward 
consolidation? 

Mr. Burr. Yes, sir. 

Senator Newlands. When they do consolidate how is that accom- 
plished — under the law of your State? 

Mr. Burr. Under the law of our State they are allowed to consoli- 
date, provided they are not parallel lines. 
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Senator Newlands. Does your commission have any supervision 
over that consolidation ? 

Mr. Burr. Yes, sir; they would have to apply to the commission 
for permission to do so. 

Senator Newiands. Does the commission detenriine the amount of 
stocks and bonds that are to be issued? 

Mr. Burr. No; we do not go into that. 

Senator Newlands. You do not go into that at all ? 

Mr. Burr. No; that is, when they are making application to us ta 
take over some particular piece of road, we see that tney are not taking 
over property of a line that is parallel. 

Senator Newlands. And only for that purpose? 

Mr. Burr. Yes, sir. 

Senator Newlands. If the railroads in your State wish to consoli- 
date and wish to have a capitalization largely in excess of the united 
capitalization of all the roads, and largely m excess of the cost of con- 
struction of the road, would there be any obstruction to that in your 
State? 

Mr. Burr. We have nothing to prevent that. 

Senator Newlands. Nothing to prevent the so-called watering of 
stock? 

Mr. Burr. No, sir. 

Senator Newlands. When you fix rates in your State on a given 
road do you make a valuation of that road ? 

Mr. Burr. We go upon what it has been shown, from investigation^ 
is the cost of construction and the cost of equipment of a railroad, in 
our State. 

Senator Newlands. Is there any judgment of the board put on rec- 
ord regarding the value of such railroad property? Do you make a 
judicid inquiry, and then enter your judgment of record as to the 
value of that particular road? 

Mr. Burr. We have in one instance. 

Senator ^ewlands. If there is no record of that kind there is noth- 
ing to prevent a subsequent railway commission from forming a dif- 
ferent judgment as to tne value of that road? 

Mr. Burr. A subsequent commission might have different ideas 
about it; yes, sir. 

Senator Carmack. Does your commission have anything to do with 
assessments ? 

Mr. Burr. No, sir; that is attended to by the comptroller-treasurer 
and attorney -general of the State. 

Senator Newlands. Do you have a percentage estimated upon the 
receipts, or upon the property of the corporation ? 

Mr. Burr. Upon the property. 

Senator Newlands. It is valued as other propert}^ is? 

Mr. Burr. Yes, sir. 

Senator Newlands. Then there are the usual assessments for county 
and State purposes? 

Mr. Burr. I es, sir; the same as I would give on my own individual 
property. 

Senator Dolliver. I would like to inquire what the nature of these 
complaints is of which you have spoken in Florida? 

Mr. Burr. For instance, we have from time to time found that the 
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roads doing interstate business change their classification from time to 
time — that is, by taking an article at the lower class and placing it in 
a higher class, tnus raising the rate. 

Senator Dolliver. That results in a complaint against the raising 
of the rate? 

Mr. Burr. Yes, sir. The shipper has been paying a certain rate 
for a certain period of time; then he gets a freight bill and notices 
that there is an overcharge, apparently; that is brought to our atten- 
tion, and we find in most of the cases that it is the result of the change 
of classification which raises that rate. 

Senator Dolliver. Has that increase of rates been very general? 

Mr. Burr. Yes, sir; in a little over two years and a half they 
changed the southern classification on about five hundred articles. 

Senator Newlands. Increased it? 

Mr. Burr. Yes, sir; increased it. 

Senator Dolliver. Are those rates you refer to mainly applicable 
to fruit classifications? 

Mr. Burr. No, sir; that is applicable to incoming freight. Inter- 
state traffic in the State of Florida is pretty heav}", because there are 
so many things that are not manufactured there and which we have to 
buy in other States. When our commission first organized it adopted 
the southern classification as its classification. In two years and a 
half of time, as I say, they raised about five hundred articles in that 
classification. 

Senator Dolliver. Did they lower any ? 

Mr. Burr. No, sir. 

Senator Dolliver. Is this the Southern Railroad that you refer to? 

Mr. Burr. We have very little to do with the Southern Railroad. 
They only have a little piece of road running into Jacksonville ; but 
their passenger business is the same as anything else with us. 

Senator Kean. The chief road is the Atlantic Coast Line, is it not? 

Mr. Burr. That is one of the best roads we have. 

Senator Kean. Is that line connected with the Louisville and Nash- 
ville? 

Mr. Burr. We consider them separately. 

Senator Kean. But they are not separate. 

Mr. Burr. We understand that; but they operate down there as two 
roads. 

Senator Dolliver. What other complaints do you have besides the 
increase of these rates by changing classifications of goods? 

Mr. Burr. I referred a while ago to class rates — that is, others, being 
commodity rates — to the different markets. There is a vast change in the 
amount charged for rates to the different eastern and western markets on 
our fruits and vegetables — that is, some nearer-by points are charged 
a much higher rate than greater points. 

Senator Dolliver. Illustrate tnat. 

Mr. Burr. I can not give you the figures from memory; but, take 
it to Cincinnati, the rate is higher than to some other of the western 
cities 400 or 500 miles farther, and yet we have competing lines that 
could reach all the places — that is, we have connections out of Jackson- 
ville, which is a base point for most of this trade. 

Senator Dolliver. Do you think the rate to Cincinnati is too high, 
or that the rate to those far-distant points is too low? 
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Mr. Burr. Well, I think it is rather high to Cincinnati. In fact, 
most of these mtes are nigh. It is difficult sometimes for the grower 
to realize much above the cost of the crating and freight charges and 
commissions on the produce. 

The Chairman. Elow about the New York rate, has that been com- 
plained of ? 

Mr. Burr. No, sir; the New York rate is regulated by steamship 
from Jacksonville. The New York rate is a very fair rate. 

The Chairman. What about the Chicago rate? 

Mr. Burr. That is a pretty high rate. 

The Chairman. And the Cincinnati rate? 

Mr. Burr The Cincinnati rate is a pretty high one. 

Senator Dolliver. I should be glad to have you furnish us with a 
statement of the rates to these various cities, so that we can have a 
definite statement before us. 

Mr. Burr. I will take pleasure in sending you such a statement, 
but 1 can not do it until I reach my office, which will be about next 
Monday. 

Senator Dolliver. What I want to get at is something definite 
about this business. 

Senator Newlands. You spoke a moment ago ^bout the Seaboard 
Air Line as distinguished from the Louisville and Nashville. 

Mr. Burr. No; I spoke of the Atlantic Coast Line as distinguished 
from the Louisville and Nashville. 

Senator Newlands. I understood your statement to be that whilst 
they were really joined together, they were yet considered as separate 
roads in your State? 

Mr. Burr. Our understanding is that the Atlantic Coast Line has a 
majority of the stock of the Louisville and Nashville; but it is oper- 
ated as a distinct and separate road. 

Senator Newlands. Is the Atlantic Coast Line incorporated under 
the laws of your State? 

Mr. Burr. No, sir; I believe that the Louisville and Nashville took 
over properties that were incorpomted in our State- what is known 
as the Pensacola and Atlantic Railroad. 

Senator Newlands. Under the laws of what State is the Louisville 
and Nashville incorporated? 

Mr. Burr. I believe it is incorporated under the laws of Kentucky. 

Senator Carmack. It is incorporated under the laws of Kentucky. 

Senator Newlands. That acquisition was made, I presume, with the 
consent of your legislature? 

Mr. Burr. Yes, sir. 

Senator Newlands. Did they take it over bodily or simply buy a. 
majority of the stock? 

Mr. Burr. The road was mortgaged, I think, at first, and then they 
assumed the mortgage and finally took over the property. When the 
Pensacola and Atlantic road was built it was aided, not only by the 
State giving lands enough to construct it, but it was also given Fed- 
eral aid. 

Senator Newlands. In the returns made to your railway commis- 
sion are they made as returns of the Pensacola and Atlantic or of the 
Louisville and Nashville? 
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Mr. Burr. They are made by the Louisville and Nashville, but by 
divisions — that is, by the Pensacola and Atlantic division in the reports, 
and so as to the other divisions. 

Senator Dolliver. Are there any general classes of complaints 
made and which you have in mind? 

Mr. Burr. Yes, sir. We find when there is loss or delay in these 
perishable fruits to the eastern markets that the shipper brings com- 
plaint to us, and we can not do anything with them. It is always 
stated that the shipper has the right to go into the courts and sue for 
these things, but it has never been done. 

Senator Dolliver. Is it the general custom of the roads to pay 
when losses of that kind occur? 

Mr. Burr. No; it is not the general custom. There is always some 
excuse made to crawl out from under. For instance, I know a shipper 
who lost a carload of tomatoes valued at about $1,100, or more; that 
was two years ago, and he has been put oflF from time to time with all 
sorts of excuses that they could get up for that loss, and he has been 
compelled at last to bring suit. In tnis case, of course, he can bring 
suit m our State. In most of the cases the skipper would have to go 
to some other State to bring suit. 

Senator Newlands. Why is that? 

Mr. Burr. Especially now, tvhen the Supreme Court says that the 
initial line is not responsible for safe and prompt delivery; that the 
loss must be placed upon the carrier that damaged or lost the freight. 
A Florida man may have to go to Illinois , to sue, and these shippers 
will not do that. We have found in our hearings that shippers are 
loath to make statements. Not long ago a gentleman said to me: 
'' When I get ready to go out of business I wul answer the questions 
that you gentlemen ask." 

Senator Dolliver. Do you expect us to provide machinery for the 
collection of claims of that sort? 

Mr. Burr. No; but we want a law that will empower some commis- 
sion with authority to take up such cases. The interstate Commerce 
Commission can not handle such cases at all. We want a law that the 
shipper will feel affords him protection, one that will give him some 
place to go to secure his rights without being trampled upon. 

Senator Carmack. You say that part of the trouble arises from the 
fact that the shipper of goods will not make complaint. How are you 
going to remedy that trouble? 

Mr. Burr. They are afraid to make complaint, because they realize 
that the law is defective and that nothing will come of complaint except 
that they may suffer from some discrimination in the future. 

Mr. Carmack. You think that they would not fear if there was an 
adequate remedy? 

Mr. Burr. No, sir. 

The Chairman. This trouble about delay or destruction of freight 
misrht occur under a high rate as well as under a low, might it not? 

Mr. Burr. Yes, sir; that part of it might, but I was only answering 
the question the gentleman asked me. 

The Chairman. The courts are open for that purpose. But I want 
to ask you this question. How are these cars delayed? Are they side- 
tracked ? 

Mr. Burr. We have on investigation found that they do sidetrack 
them. 



DUTIES AND POWERS OP INTERSTATE COMMERCE COMMISSION. 47 

The Chairman. But the milroads would not want to sidetrack a car 
of vegetables and fruits from Florida, would they? There is no com- 
petition on that class of freight, is there? 

Mr. Burr. I think in a great many cases the roads have not pro- 
vided themselves with a suflBcient amount of rolling stock to move such 
freight. 

The Chairman. 1 can understand, Mr. Commissioner, how a railroad 
might want to favor this or that one shipper, as, for instance, they 
might want to sidetrack coal or iron ore, but I can not understand why 
they should want to sidetrack a carload of fruit, because there is no 
competition there. They want all the business they can possibly get. 

Mr. Burr. They realize that they have the business, but once it is 
put on their track they will get their freight on it anyhow. 

Senator Dolliver. The}'^ will not if they lose it. 

Senator Carmack. 1 do not suppose they do that very frequently. 

The Chairman. The courts are open for them; but there is an acute 
question that does not apply to your State, where a railroad might be 
interested in a particular product and want to prefer it or its friends 
to another competing producer. As I sa}^ coal might be side tracked. 
They could side track 200 cars of coal on its way to Chicago; but 1 can 
not understand a complaint in regard to fruit, because there is no com- 
petition. The railroads want every car out of your country that they 
can get, as well as out of California, with fruits. 

Senator Cullom. I did not come in in time to hear the beginning of 
your statement. What is the greatest ground of complaint by people 
of your State and ^^ourself as a commissioner against the railroads for 
violating the law? In what particular do they violate the law? 

Mr. Burr. There is discrimination — that is one thing-- and inequal- 
ity of rates to various points. Of course that inequality can not be 
corrected entirely, because conditions govern. 

Senator Cullom. Where the railroad, apparently with its eyes open, 
violates the law, in what particular do they violate it, especially in your 
region more than in others ? 

Mr. EfuRR. It is very hard for us to catch up with the railroads in 
matters of discrimination — that is, giving a preferred rate to one ship- 
per not given to another — yet we realize that that is going on. 

Senator Cullom. In what way do they exercise that power to pre- 
fer one shipper over another? 

Mr. Burr. Where they do not discriminate in rates they discrimi- 
nate against a great many individual shippers in giving all their cars 
for some time to the large shippers and let the little snippers suffer. 
That we consider is a discrimination. Where they have so many cars 
to provide for a particular conunodity to be hauled if they can not 
furnish everybody with cars they ought to divide them up. But as it 
is the big shipper invariably gets all he wants, while the small one 
does not. We believe that in some cases the large shippers of lumber 
and other freight of great tonnage get a better rate than some of the 
small shippers of the same commodity. 

Senator Cullom. You are a commissioner of railroads and are 
familiar with your own State laws as well as with the statutes of the 
United States. In what particular do you want the law amended now 
so as to give greater protection to the people? 

Mr. Burr. We want the Interstate Commerce Commission given 
the rate-making power; that is, upon complaint of an unjust rate^ to 
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substitute, after full hearing and investigation, such rate as they 
believe is just and right. ' 

Senator Cullom. You think that absolute power should be given to 
the Interstate Commerce Commission to make rates upon complaint? 

Mr. Burr. Yes, sir. 

Senator Cullom. You are not asking a general rate? 

Mr. Burr. No, sir. 

Senator Cullom. But only where a complaint is made in a particular 
case? 

Mr. Burr. Yes, sir. 

Senator Cullom. Do you think the power ought to be given that 
Commission without any other saf eguara to the people ? For instance, 
if they should make a wrong rate, should the couHs have the right to 
take that up and review it? What do you think about that? 

Mr. Burr. If they make a wrong rate, they have the power and 
authority to readjust that upon complaint; that is, they can rehear 
that case. We ask for rehearings for them. We do not take very 
much to the idea of this court proposition. We believe we have courts 
a plenty. All the courts of the country are open to the railroads. If 
the Commission undertakes to do an unjust thing the Commission can 
be enjoined and the courts can determine it. No court will delay 
matters long. 

The Chairman. Is not the question of discrimination you speak of 
covered by the present law effectively? If it can be shown, under the 
law of 1903, that a railroad is discriminating in favor of one firm or 
one locality as against another, is not that a positive violation of that 
act? 

Mr. Burr. I am not a lawyer and I will not undertake to answer 
that question definitely. But I am taking too much time, because I 
want to give an opportunity to the other members of the committee 
to say something. 

There is one other point, however, that I want to cover first, and 
that is that whatever law you gentlemen think best to pass, we ask 
that it be strong enough in one particular, and that is to cover what is 
called the long and short haul. That is one of the things that we suf- 
fer from in Florida and in many other States very materially. For 
instance, in our State the rate is made by taking the rate from a west- 
ern point to the base point in Florida — ^Jacksonville being the main 
point — and taking the other charge from the initial point to the base 
point, Jacksonville, on shipments to intermediate points, closer to the 
point of shipment, and then the local rate from Jacksonville back to 
the initial point is added in order to determine the rate from the point 
of shipment to the intermediate point. 

The Chairman. That is against the law as it stands to-day. 

Mr. Burr. We have been informed that it can not be handled under 
the fourth section as it stands. 

The Chairman. That is the Cullom law, and we put that in there 
after a great debate. 

Mr. Burr. While we have not brought a case ourselves, we have 
been informed that we can not remedy it. We do not mean to say 
that the shorter distance could have at all times the same proportionate 
rate applying to the longer distance to the base point, because water 
competition is something that will make that a very low rate; but we 
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do believe that it is rather unjust to charge the through rates plus a 
very high local rate for these intermediate stations. They also dis- 
criminate between stations. For instance, take a station 150 miles, and 
a rate is made for that which applies to all the intermediate points. 
A station 150 miles from the base point will be charged a greater rate 
than is charged a station nearer to the base point, and that is discrim- 
inative against the nearer point. 

Senator Foster. You have studied the Quarles-Cooper bill ? 

Mr. Burr. 1 have read it over; just glanced through it. 

Senator Foster. Do you indorse that bill 'i 

Mr. Burr. We do not take up any particular bill. We simply take 
the particular position that we want legislation that will adequately 
remedy this evil. We do not undertake to say what particular bill 
pending before Congress should be passed. But I do not believe that 
the Quarles-Cooper bill or the amended Cooper bill — the one intro- 
duced at the third session — is hardly strong enough. 

Senator Foster. You believe that conferring the rate-making power 
upon the Interstate Commerce Commission will remed}'^ the evils 3"ou 
complain of, do you? 

Mr. Burr. I think it will largely do so; yes. 

Senator Foster. Is that the only thing you ask? 

Mr. Burr. That and the prevention of discriminations. 

Senator Foster. The law is pretty comprehensive now in regard to 
that, is it not? 

Mr. Burr. It is an evil that is pretty hard to remedy, anyhow. 

Senator Newi^nds. I would like to make an inquiry before the com- 
missioner takes his seat, and that is, whether we can not continue this 
session to-morrow. We have here two other gentlemen, members of 
this committee appointed by the National Association of Kailway Com- 
missioners, and it seems to me that w^ can have no more important 
testimony than that of these gentlemen. So far as I am concerned I 
am bent on one line of inquiry, and that is the question of simplifying 
the railway system of the country. 

Senator Dolliver. That has not yet been before the committee. 

Senator Newlands. If it is not 1 will get a resolution before the 
committee. Now we find, with reference to the Louisville and Nash- 
ville road operating in the State of Florida, that it is organized under 
the laws of Kentucky. No one knows how the Louisville and Nash- 
ville Railway operates these different roads in the different States, and 
I say the very confusion and complexity of the railway system of the 
country absolutely prevents any scientific adjustment of the rate ques-* 
tion of the country. It seems to me a very pertinent inquiry as to 
how these large corporations are operating the railroads in the State 
of Florida. We are told that there is a Seaboard Air Line, and I 
would like to know something about the organization of that road. 

Senator Kean. You will find it all in Poor's Manual. 

Senator Newlands. But I want it here. I want to ask* whether we 
can not continue these hearings. I move that we have a hearing 
to morrow. 

The Chairman. That is a matter that will have to be settled by the 
committee. Let us hear these people now. 

Senator Newlands; I want to ask some questions, but I do not want 
to take up time to the exclusion of others. 

D A p — 05 i 
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The Chairman. Any motion you have to make will have to be con- 
sidered by the committee, but I suggest that we ought not to stop in 
the middle of a hearing in order to put a motion. Let that wait until 
the doors are closed. 

Senator Newlands. Then there is nothing left for me to do but to 
continue to question the commissioner, unless the committee is of opin- 
ion that the examination should close. 

The Chairman. The matter now pending is the consideration of the 
Quarles-Cooper bill, and we have allowed the widest latitude to the 
Senator from Nevada, as well as to other Senators, to ask questions. 
1 do not want to limit inquiry, but, as the Senator from Iowa (Mr. Dol- 
liver) has suggested, it is not quite pertinent. 

Senator Carmack. All the questions that have been asked have been 
pertinent. 

The Chairman. They have not been pertinent to this particular 
question, but Senators have all been given the widest latitude. 

Senator Newlands. I think they have been pertinent. 

The Chairman. We have allowed outside matters. But 1 have no 
disposition to limit the Senator in asking an}^ questions that he thinks 
ought to be asked. 

Senator Newlands. Then I will go on with my examination of this 
commissioner, and then we can afterwards determine as to whether we 
can hear the other gentlemen. 

The Chairman. Yes; and if there is not sufficient time to-dav we 
shall have to have another hearing. 

Mr. Burr. We would like to have it understood here that we want 
to answer all the questions that you gentleman ask us that we are capa- 
ble of answering, but we have been actually waiting here a week for 
this hearing. 

Senator Clapp. Mr. Staples advises me that he can not stay over. 
1 suggest that we hear Mr. Staples now, and then hear these other 
gentlemen afterwards. 

Mr. Burr. I desire to state that I shall be compelled to leave 
to-night, in order to go back to my State to participate in the hear- 
ings of my commission. I do not like to take up all the time from 
my colleagues. 

The Chairman. We are perfectly willing to hear all these gentle- 
men. What Mr. Burr has said is very instructive. If all the gentle- 
men can not be heard now 1 am willing to fix a future day when they 
can return. 

Senator Newlands. I suggest an executive session, and that we ask 
permission of the Senate to hold sittings in this investigation during 
the time of the sessions of the Senate. 

The Chairman. I think we can do that now if we want to. 

Mr. Burr. There is a good deal 1 would like to say. but 1 should 
like to defer now to Mr. Staples, of Minnesota. 

STATEMENT OF S. H. COWAN. 

The Chairman. Mr. Cowan, you may state to the committee your 
name, occupation, place of residence, and whom you represent. 

Mr. Cowan. Mj^ name is S. H. Cowan. I reside at Fort Worth. 
Tex. My occupation is that of attorney at law. I am the attorney 
of the Texas Cattle Raisers' Association and the Cattle Growers* 
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Interstate Committee. These respective organizations represent all 
the men en^ged in the cattle business in the range country west of 
the Missouri Kiver. I am employed and paid by them to represent 
them not as a lobbyist, but to place matters before committees of Con- 
gress as they should be. These organizations I represent as attorney 
desire to secure some relief against what they believe to be unreason- 
able exactions in some instances, and in other cases relief from dis- 
criminators- freight rates in the shipment of live stock from the south- 
western range territory to the markets and to the great pastures of 
the Northwest. 

The Chairman. What extent of territory do these ranges cover? 

Mr. Cowan. The entire countr}- west of Missouri River and east of 
the Rocky Mountains and between the British line on the north and 
the Gulf on the south. 

The Chairman. Unless you refer to it further along in the course 
of your argument, will you please state here what railroads you refer 
to? 

Mr. Cowan. I refer in mv argument to all the railroads in that re- 
gion-that is, all the trunk lines-though, I beUeve, there is very Utde 
complaint made in regard to the Northern Pacific and the Great North- 
em. Their rates remain about as they have been for fifteen years. 
They have been content to participate in the increasedprospenty of 
the country with its increased tonnage and business. The southwest- 
em lines have received the benefit of that increase, but they have not 
been content with the increased business in tonnage. The Southwest- 
em Traffic Committee, or Tariff Committee — I forget the exact name — 
in their meeting at St. Louis agreed upon advanced rates, so that we 
pay to-day a higher rate for the transportation of live stock from that 
entire territory to market and to the northern pasturage than we have 
ever paid since the Interstate Commerce Commission has had charge 
of the tariffs. 

The Chairman. I do not want to interrupt you, but will you please 
state what roads those are ? 

ilr. Cowan. It will not interrupt me at all. The systems of rail- 
roads which are concerned in this matter are, generally speaking, the 
Crould lines (which include the Iron Mountain and Southern, the 
Missouri, Kansas and Texas, the Texas and Pacific, and the St. Louis 
and Southwestern) and the International and Great Northern; the 
Santa Fe lines, all operating under the general name of Santa Fe: 
the Gulf and Colorado, and the Santa Je and Pacific. We are not 
much concerned in the Santa Fe and Pacific, as it is all one. because 
the Santa Fe owns the stock and generally the bonds. I will file a 
statement giving the names of all these roads, ^me of which I can 
not recall now. 

The Chairman. But the Santa Fe svstem is in this territorv. as I 
understand % 

Mr. Cowan. Yes. 

The Chairman. Anv other svstems ? 

Mr. Cowan. The Rock Island and the Frisco. 

The Chairman. That is in the Rock Lsland ? 

Mr. Cowan. It is not really a part of the Rock Island system, as I 
understand. Then there are the Union Pacific, the Milwaukee and 
St. Paul, Chicago and Northwestern, the Burlington lines, the Great 
Western, and the C3iicago and Alton. I neglected to i3cl«cl1\s>k!l NJa& 
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Wabash in connection with the Gould lines. That is part of that 
system. Then the Colorado and Southern, and, of course, the terri- 
tory of the various Texas lines. The Southern Pacific lines are con- 
cerned in this matter and half a dozen little companies in Texas. 

The Chairman. And the Southern Pacific system ? 

Mr. Cowan. Yes ; the Southern Pacific system in the South. 

Senator Newlands. As I understand, each one of these systems 
embraces a number of railroads. Is that the case ? 

Mr. Cowan. Yes. I could give you the details, but it would take a 
good deal of time. 

Senator Newlands. I wish you would give the details, to be em- 
bodied in your statement. 

Mr. Cowan. I will file it here. I can get a copy of the southwest- 
ern tariff in the Southwest. 

Senator Newlands. In that connection give the name of each sys- 
tem and under it the names of the constituent companies. 

Mr. Cowan. I will furnish them according to the best information 
I have. 

The Chairman. You may proceed. 

Mr. Cowan. I shall not have time to give the committee the many 
reasons which, we believe, call for some relief, whereby an ordinary 
shipper by railroad ought to have his petition for relief referred to 
the decision of some body of arbitration, where the question can be set- 
tled speedily and without expense to the shipper as nearly as pos- 
sible. 

It happens that a few organizations like the Texas Cattle Raisers' 
Association and others I might mention are able to employ attor- 
neys and prosecute cases and pay large expenses; but it requires a 
considerable period of time, as I know by experience, before a final 
decision can be, reached, and in the meantime a complete change of 
officers of those associations may occur. But ordinarily a shipper 
who does not belong to those associations finds it perfectly impossiole 
even to begin to ascertain what his rights are and what remedies 
he may have. It would involve the expenditure of much money and 
take a long time to pursue litigation with several railroads in order 
to determine what is a reasonable rate. I say, after an experience of 
some years in connection with this matter, trying cases before the 
Interstate Commerce Commission and carrying them through the 
courts, that it is my opinion, which will be borne out by an exam- 
ination that any one of the Senators here may make, that a remedy 
which does not provide that the Government shall undertake the 
prosecution of these matters on behalf of the shippers is a remedy 
which will not reach the powerful railroads concerned, and the 
ordinary shipper of a few carloads is left out in the cold unless 
some large organization will undertake the expense. 

The Chadrman. The Interstate Commerce Conmiission, under the 
existing law, has the power to initiate proceedings. 

Mr. Cowan. Yes. 

The Chadrman. And the Government bears the entire expense. 
as I understand. 

Mr. Cowan. No, sir. 

The Chadrman. It does not? 

Mr. Cowan. No, sir. 
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The Chairman. It does in the case of discrimination of various 
kinds. 

Mr. Cowan. No; I will explain that to the committee, as I happen 
to be familiar with it. 

The Chairman. It seems to me that we tried to deal with that 
very question. in the act of 1903, and that in that act we provided 
that a case could be initiated by the Commission and would be prose- 
cuted at the expense of the Government to secure relief. 

Mr. Cowan. To secure what relief? Against what exactions? 

The Chairman. Ajgainst discriminations, rebates, unjust advan- 
tages and practices — everything of that sort. It seems to me that we 
made as strong a law as could be written. 

Mr. Cowan. Neither the attorneys appearing before the Commis- 
sion nor the Commission itself so understand it. 

Senator DoLLnrER. Section 3 of the act of 1903 provides : 

That whenever the Interstate Commerce Commission shaU have reasonable 
ground for belief that any common carrier is engaged in the carriage of passen- 
gers or freight traffic between given points at less than the published rates on 
file, or is committing any discriminations forbidden by law, a petition may be pre- 
sented alleging such facts to the circuit court of the United States sitting in 
equity having jurisdiction. 

Mr. Cowan. I understand exactly. 

Senator Newlands. That does not apply to unreasonable rates. 

Mr. Cowan. It reaches the very points where communities or 
merchants will be benefited, but not the points with respect to ship- 
ments of grain, cotton, lumber, live stock, and the various farm prod- 
ucts of the country. They are absolutely untouched by the act, for 
the reason that what they are after is not so much discriminations as 
it is with respect to the amount they are paying. 

Mr. Chairman. That is, the rates. 

Mr. Cowan. That involves the question of what are reasonable 
rates. Doubtless, had the matter been called to the attention of the 
committee when the law was written, that word " reasonable " might 
have been given such an interpretation or so changed as that the Com- 
mission would have had power to investigate. 

The Chairman. Your point is as to the word " reasonableness " 
in connection with rebates and discriminations covered by the law. 
Your point is that they are not making reasonable rates? 

Mr. Cowan. That is it exactly. 

The Chairman. You think the rates are too high ? 

Mr. Cowan. Yes, sir. 

Senator Newlands. In that connection, if we were to amend that 
section 3 by providing that the Interstate Commerce Commission 
should act by petition to the circuit court of the United States where 
a rate was claimed to be unreasonable, then this section would cover 
your requirements? 

Mr. Cowan. No, sir. 

Senator Newlands. What amendment to section 3 would you sug- 
gest as necessary ? 

Mr. Cowan. It would be impossible to answer that question so as 
to tell exactly how it ought to be amended. I would first have to 
know the precise wording of the particular law. I could do it by 
sitting down and taking my time. But let me call your attention 
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to the fact that there is no power in this country to-day whereby 
anybody may determine what shall be a reasonable rate for the future* 
The question is, in the first instance, whether such a power shall be 
conferred upon anybody. If it is not conferred upon anybody, then 
the power of the court is simply the power existing at common law, 
because at common law, as decided by the Supreme Court of the United 
States in the Call Publishing Company case, anyone has the right to go 
into a State court and recover by cnarging and proving undue prefer- 
ences or unreasonable rates or discriminations. It needs no act of 
Congress for that. It matters not if it be an interstate shipper in 
your own home town, a State court has the right to entertain juris- 
diction, although it may be a matter of interstate commerce. That 
jurisdiction of a State court to give damages is as complete under the 
common law, in all probability, as Congress could make it. 

Senator Foster. If it does not break into the line of your argu- 
ment too much, I would like to hear you on this point: How, in your 
judgment, is such power to be conferred, and does the necessity exist? 

Mr. Cowan. I answer both in the affirmative. 

Senator Booster. As to the reasons why such power should be con- 
ferred, what do you say ? 

Mr. Cowan. The reasons can be better explained by illustrating 
examples, because it is by reason of the existing details and facts that 
you reach your judgment upon which you shall base the passage of 
any law. Take, for example, the shipment of cattle from Amarilla, 
Tex., to different points in Wyoming and Montana. It has been the 
custom of the people in those States to carry on the business of fat- 
tening and finishing the cattle for market by putting them on pas- 
tures in those States. But they are not breeding States. Cattle 
breeding is carried on in Texas and New Mexico. After they are 
fattened they are sent to the Chicago market. That is an extensive 
business, an(i there have been some 400,000 head of cattle shipped in 
that way in the last two or three years. When we had the trail and 
the cattle were driven, the railroads thought it profitable to transport 
them at $55 per car. But the settlement of the country and closing 
of the trail destroyed that competition, and so from time to time the 
railroads have advanced the freight rates, so that to-day the rate is 
$100 per car, for which they were glad at one time to accept $70 per 
car, and are even undertaking to pay rebates to get business. 

Senator Xewlands. I thought you said the original charge was $55 
per car ? 

Mr. Cowan. I said the rate had once been $55, but they have been 
taking that business for a long time at $70. 

Senator Dolliver. Can you give us the dates ? 

Mr. CowwN. I can not give the precise dates. That $55 rate, how- 
ever, was in force only one year. Then it was $65, then $70, and has 
been advanced gradually to $100 ; and to-day a representative of the 
Santa Fe and the Colorado Southern, as has been proven by the testi- 
mony of witnesses before the Interstate Commerce Commission in our 
case before them, has agreed that they will not solicit any business. 
They have agreed to allow each other absolutely a part of the rate for 
the circuit from Amarilla within a certain distance; that is, if the 
shipment is made by the Santa Fe to go not more than, say, 15 miles 
the Santa Fe will carry it over and deliver it to the Colorado South- 
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ern, getting $22 per car, the Colorado Southern taking the balance 
of the rate. 

Senator Dolliver. AVhat is the point of destination? 

Mr. Cowan. Say, Morecrof t, Wyo., and Billings, Mont. There are 
various delivering points in that country. 

Senator Dolliver. Is the rate the same to all of them ? 

Mr. Cowan. No ; the rates are the same from any point in that cir- 
cuit. I mention that to show you that it is only by agreement that 
such things can exist. If they were competing with each other, as 
they did when rates were lower, the competition would bring the 
lower rate. 

The Chairman. Could not the courts enjoin against that very prac- 
tice? It seems to me that is provided for in the Sherman antitrust 
law. The Sherman law says " any agreements." Why could not 
that be reached under the Sherman law ? It seems to me that pro- 
ceedings could be had to stop that. 

Mr. Cowan. If the Attorney-General will bring suit, we will fur- 
nish him the testimony. 

The Chairman. Can not the district attorney proceed of his own 
motion ? 

Mr. Cowan. But the Interstate Commerce Commission has no au- 
thority to enforce the Sherman antitrust act. 

The Chairman. The law refers to any practice whatever. 

Mr. Cowan. With respect to these side issues, as to what ought to 
be done, it would be rather profitless for me to talk about them. Per- 
haps I had better pursue my argument, especially as to proposed 
amendments to the act. 

There is another competition in that part of the country with 
respect to the matter of rates — the competition with respect to 
securing business. The southwestern tariff committee passes upon 
every advance of rate made. No reduction on any sort of commodity 
is made without being considered by that committee. They say it 
exists for the purpose of cheapl}^ publishing the schedules of rates. 
As a matter of fact it exists for the purpose of being able to agree 
upon rates. T believe that railroad companies ought to have the 
right, by their traffic associations, as they had previous to the deci- 
sion of the joint traffic cases, to agree upon Avhat should be a proper 
rate: but I do not believe that they ought to be permitted to do that 
without having some governmental regulation that shall first pass 
upon the contract by which they enter into such an agreement. I 
believe that the governmental authority should pass upon the rates, 
first giving an opportunity to the shipper to determine whether the 
rates agreed upon are reasonable, and providing that that deter- 
mination may be reviewed at any time when there has been a change 
of circumstances and conditions sufficient to warrant it. In other 
words, I am perfectly willing that the railroads shall have the power 
to prevent one railroad from destroying another, and that involves 
the ultimate levying of the difference in rates upon the public. 

Senator Newlands. What is the organization of this tariff com- 
mittee you speak of? Is it composed of traffic managers? 

Mr. Cowan. It is composed of representatives of about 60 railroad 
lines. They have an office in St. Louis, a secretary, and half a dozen 
rate clerks, but they deny that they have any minutes of their pro- 
ceedings. 
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Senator Newlands. They fix the rates, do they ? 

Mr. Cowan. They say absolutely they do not, but they admit that 
they confer together, and it so happens that when one road publishes 
its rates on one day the other roads publish the same rates on the 
same day. So that is but a toying with words. The cattle rates 
in our country have been advanced by that committee. When an 
advance was made to the first of 1900 the Cattle Raisers' Association 
of Texas objected to it and asked a conference with the committee. 
We had a conference with them, and met on June 17, 1 think, in their 
oflSce at St. Louis. We there laid before them the facts which 
showed that they ought not to have advanced these rates, for they 
were hauling traffic &om various points in Colorado at 5 to 8 cents 
per hundred pounds lower than from Texas imder substantially simi- 
lar circumstances and conditions. Because they had not advanced 
these rates in Colorado, Wyoming, and throughout the entire North- 
west, because their traffic committee was not so constructed as to 
represent those lines operating in the Southwest, they decided against 
us. We prepared a statement for them, and paid $500 for the 
statement. 

The Chairman. Were those the Gould lines ? 

Mr. Cowan. The Santa Fe and Rock Island. 

The Chairman. What was the percentage of advance in those 
freight rates — ^how much over the old rates ? 

Mr. Cowan. I will tell vou what it was. There was an advance of 
2^ cents per hundredweight made about the latter part of 1898 to take 
effect the first of 1899, and the first of 1900 there was an advance of 3 
cents per hundredweight over previous rates. 

The Chairman. What were the previous rates? 

Mr. Cowan. There had been an established rate from Fort Worth 
to Kansas City, and that applied to shipments from all that country to 
every market. 

The Chairman. The Fort Worth and Kansas City rate? 

Mr. Cowan. At that time that rate Avas 23^ cents, and they have 
advanced it 24 cents and 3 cents, so that to-day it is 264 cents. The 
Texas commission put into effect in Texas rates based upon the rates 
established by the Interstate Commerce Commission when that Com- 
mission was organized, and the rate to-day in that State on beef 
cattle for a oOO-mile haul is 2G| cents. The freight rate from Fort 
Worth to Kansas City is 36 J. That represents to a considerable 
extent the advance. 

The Chairman. The distance is what? 

Mr. Cowman. Five hundred miles; the same distance. The rate 
from Cheyenne, Wyo., to Omaha is 29 cents for substantially the same 
distance. These advances could not have been made if there had been 
any free competition. I want to impress upon you, in answer to your 
question as to why the necessity for regulation exists, the effect of 
the disappearance of competition. That is the necessity. It only 
requires investigation for you to ascertain that that is a fact. Com- 
petition has disappeared. The circuit court of the United States, 
the circuit court of appeals, and the Supreme Court of the United 
States have all said that competition will bring rates to what is 
reasonable. They may not know as nmch about it as somebody else. 
My own opinion is that it oftentimes brings it below what is reason- 
able. 
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Senator Dolliver. What effect did competition have under the act 
of Congress which required the rates to be made public ? 

Mr. Cowan. It did not have much effect, and had the railroads 
obeyed the law it would have prevented competition, except such 
competition as comes in this way: I have 100,000 tons to ship; I 
let the railroad company know it ; they can put into effect and pub- 
lish a reduced rate; then I make the shipment at that reduced rate, 
and before the other roads become aware of the reduced rate so as 
to take action about it my haul is completed; then the old rates 
are put back. They tell me that is done all over the United States. 
I don't know whetlier that is true or not. I don't know much about 
anji^hing but cattle. The reason for an amendment to the act is 
the fact that competition has disappeared. 

The Chairman. Competition has disappeared by reason of agree- 
ments ? 

Mr. Cowan. Yes, sir; and I can refer to cases on file before the 
Interstate Commerce Commission for proof of that. That being 
so, somebody ought to be able to determine, where the shipper must 
patronize a railroad, how much the railroad shall charge. 

The Chairman. I am sorry to interrupt you, Mr. Cowan, but this 
point is very important. Let me read to you the first section of 
the Sherman Act: 

Every contract, combiuation in the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce among the several States, or with 
foreign nations, is hereby declared to be illegal. Every person who shall 
make any such contract or engage in any such combination or conspiracy 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall 
be punished by a fine not exceeding $5,000. or by imprisonment not exceeding 
one year, or by both said punishments, in the discretion of the court. 

Mr. Cowan. In the circuit court? 

The Chairman. In anv district court. That is the law of the 
land. 

Mr. Cowan. Are you certain that a circuit court of the United 
States can charge a grand jury and the grand jury find an 
indictment? 

The Chairman. A district court of the United States can, and 
a United States attorney can go ahead to-morrow and put these 
people in jail. 

Mr. Cowan. I thought the Attorney-General determined whether 
or not prosecutions were to be had. 

The Chairman. I do not think the Attorney-General determines 
that. 

Senator Carmack. As a matter of fact the district attorney acts 
under the direction of the Attorney-General. 

Senator Dolliver. He does in the ordinary criminal cases. 

Mr. Cowan. I am informed that the Department of Justice de- 
termines for itself whether there is to be prosecution. However, I 
did not intend to go into any argument about that. 

Senator Carmack. It is true, as a matter of fact. 

The Chairman. You take the position that the law is not enforced 
because the order to enforce it must emanate from the Attorney- 
General ? 

Mr. Cowan. I do not want to take that position. 

The Chairman. Then please state what your position is. 
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Mr. Cowan. I am not here to take any position with respect to the 
Sherman Act. I said I had been informed that only the Attorney- 
General could direct prosecutions under the Sherman antitrust act. 
I have not examined it to ascertain just how that is, and I should 
not want to state something I know nothing about. 

If it is the desire of Congress that the shippers of this country 
shall have an absolute remedy and be able to determine what they 
shall paj in the future for service performed, by a rate which is 
necessarily a monopoly as regards the business of that shipper, it 
is an easy matter to do it. It can be done in 200 words. 

Senator Dolliver. Has your association ever filed before the Inter- 
state Commerce Commission a complaint that those rates were exor- 
bitant and unreasonable? 

Mr. Cowan. We certainly have. 

Senator Dolliver. Did you ever get a finding from the Commis- 
sion? 

Mr. Cowan. We never brought a suit until last February, and we 
proceeded to take testimony in April at Fort Worth. 

Senator Dolliver. There has been no decision rendered ? 

Mr. Cowan. No; that would have been "impossible. Again, in 
June we had a hearing for about a week at St. Louis, in September 
at Denver for a week, m November at Chicago for a week, and closed 
the hearings at Fort Worth in December. I suppose if all the tes- 
timony were written out there would be 20,000 pages of typewriting, 
and if it ever came to the point where the complainant must take an 
appeal the cost of the printing alone, if he had it to pay, would be 
equivalent to a denial oi justice. That is the reason why, if the Gov- 
ernment does not initiate prosecutions in such cases, the consequence 
of these delays will be that the railroads will do as they please. 

Senator Dolliver. How long a time elapsed after the filing of your 
complaint? 

Mr. Cowan. We filed that complaint in February of last year. 

Senator Dolliver. So the case has been pending a year ? 

Mr. Cowan. Yes, sir ; and it could not have been tried more quickly. 
We brought witnesses for a thousand miles. 

Senator Dolliver. It seems to me that the question whether $100 
was a reasonable rate from Texas to South Dakota could be tried in 
less than year. 

Mr. Cowan. Oh, yes, I suppose it could; but when it involves all 
the rates in the State of Texas, in southwestern Kansas, in Colorado 
and Arizona, from various points to Wyoming and to market, under 
various conditions, you can see that the task is not a small one. The 
railroads themselves occupied a whole week in taking testimony in 
Chicago. I tell you, Senators, that those who have not investigated 
the requirements to ascertain what is a reasonable rate have no idea 
of the size of the task before jow. You find out that you have to hear 
so much testimony. How would you start out to determine whether 
a rate is reasonable ? What are the elements of reasonableness ? To 
arrive at an ultimate intelligent' judgment you must reason from de- 
tails. The Supreme Court sa5'S that any calculation as to reasonable- 
ness of rates must be based on the fair value of the property. How 
are you to determine the value of a railroad? By Avhat its stocks 
and bonds sell for? If so, the very rate itself, which makes the earn- 
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ings of the road, would increase the value, so that the higher the 
rate the higher the value, and the higher the value the ^eater is the 
basis of earnings. How are you to undertake to determine what sort 
of a return a railroad is entitled to? Is it the rate of interest pro- 
vided by the laws of the State? Is that a fair return to.be expected 
by a reasonable man for his large investment in a railroad ? What is 
the percentage? The Supreme Court says that a railroad is not en- 
titled to earn merely for the purpose of paying dividends, operating 
expenses, interest, and fixed charges, without regard to the rights of 
the public.' It says all things which a reasonable man would take 
into consideration, having in view the interests of the carrier, the 
interests of the public, and some other interests which I forget 
now 

Senator Newlands. The interests of the shipper ? 

Mr. Cowan. The interests of the shipper ; yes — that all those things 
shall be considered. The questions are absolutely as broad as the sub- 
ject of logic. It is simply by a method of approximation from uncer- 
tain and undefined premises that a decision can be arrived at, and 
those are the factors on which you base it. Values of properties are 
questions that are to be determined largely by what the railroads can 
earn, which is determined by the rate to be charged; and if they can 
charge in proportion, by an unjust system of piling one thing upon 
another, they can increase the rates as high as they please. 

Senator Newlands. And increase the value as much as they please ? 

Mr. Cowan. Increase the value as high as they please. It is the 
most difficult subject that has ever confronted the American people, 
this matter of railwajr rates, and in determining what ought to be 
done it should be considered with great caution and good judgment. 
That answers the question as to why you can not try these cases 
quickly. The railroad companies are represented bj'^ Judge Baxter, 
of Tennessee, said to be the most profound lawyer on interstate com- 
merce law in the United States — some of vou know him 

Senator Carmack. I know him very well. 

Mr. Cowan. He is a man of great ability and a very lovable -man. 
He has represented them in their defense, and I have undertaken to 
represent the complainants in my weak way. We have not tried to 
put in useless testimony, and we have not wasted time. Of course we 
had to conform our engagements to other cases before the Commission. 
It has a thousand other cases to be looked after. You can readily see 
that it is impossible for any commission to try all these cases speedily, 
because each complainant claims the preference. 

Senator Newlands. It is claimed that this task is so big that we 
ought not to intrust it to any commission whatever. What do you 
say? 

Mr. Cowan. Are you going to intrust it to the traffic man? Every 
time he wants more money he can reach into the pockets of the 
shipper and take it. It has ffot to be intrusted to somebody. That 
is an imperative demand, ft is growing, and will keep growing, 
and public opinion will absolutely overwhelm Congress to the end 
that some reasonable regulation be made, some relief given to the 
people to protect them from the railroads. The traffic men have 
said at all our meetings "We are willing to be fair; the difficulty is 
that we can not agree upon what is fair." They say " You can 
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adjust these matters by coming to iis." We eo to them and they say 
" Your rate is already too low." Every tramc man of every western 
road has testified that our live-stock rates are too low. It they are 
too low thev should be advanced, and they will advance them the 
first time they get an opportunity. They have testified that the 
reason they have not is the fact tliat not all the lines will agree to it. 

But I can produce the testimony now as to the point at which the 
law should be amended. I have departed so far from the line of 
argriment I expected to pursue that I can give it to you. If you 
desire to give a remedy to the people by amending section 15 of the 
act 

Senator Foster. What act? 

Mr. CowAN. The present interstate-commerce act. I would sim- 
ply add to section 15, page 15, of the act of 1887, provisions, not in 
these exact words, but m substance : 

It shaU be the duty of the Commission, by its order, to fix a proper rate or 
charge, or any part thereof, whether joint or single, for receiving, transporting, 
or delivering freight or passengers, or in connection therewith, as Interstate or 
foreign transportation ; and If foimd to be unjust, unreasonable, or unduly 
preferential or discriminatory, such finding shall become part of the CJommis- 
sion*s order and effective in thirty days. And any carrier failing to obey the 
lawful order of the Commission, fixing any rate or charge, shall be subject to a 
fine of $5,000 per day for each day's violation thereof, to be recovered at the suit 
of the Commission in any circuit court of the United States, where the carrier 
has an agent, or where such violation may have occurred, such damages to be 
recovered for the United States and paid into its Treasury. 

I may not have given it just in the way it should appear, but I will 
undertake to write that out and hand it to the stenographer. I do 
not say you shall do that upon complaint before the Commission. I 
do not base it upon the condition precedent of complaint. 

The answer may at once be made, " Well, you propose to give the 
Commission the power, of its own motion, to fix rates," Certainly. 
If you give the Commission power at all, great and important as it is, 
provide the machinery for carrying out the purpose of the enactment, 
but do not let that power rest upon the mere accident that some indi- 
vidual may make a complaint. Why should a mere complaint bring 
into operation the power of the Commission ? Take an example like 
this, which has happened: All the roads advanced rates on grain 
from Chicago to New York 2 or 3 cents per hundredweight about 
three years ago. The Commission instituted an inquiry of its own 
motion. Why not? The courts say that the presumption is that 
when one road has been long in existence that is ground lor supposing 
the carrier to be reasonable. If the Commission has the power to 
decide, why should it not have the power to say when it shall do so? 
The law already provides that if a complaint is made the Commission 
shall first determine whether or not the rate is reasonable, and for 
that purpose it proceeds to make an investigation. That should be 
the case, and always will be the case. It should not make an investi- 
gation merely because some individual desires it or because some com- 
pany or some community desires it, but only when, in the judgment of 
the Commission, it ought to be done. Why should it not exercise 
that judgment in the first instance? It is absolute folly to say that 
it shoula be based upon the complaint of some Tom, Dick, or Harry. 
A man who has not suffered any injury can make a complaint. A 
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board of trade man can make a complaint. Any municipality can 
make a complaint. Shall the power of the Commission to act be 
determined upon the fact that somebody has made a complaint? It 
seems to me not. 

Take, for example, the advance made by Texas roads on all classes 
of goods and commodities. For ten years it was a certain rate from 
Mississippi points to all points east, to what are known as common 
points. That involves a vast amount of tonnage, but for which those 
railroads leading to the Southwest would absolutely be streaks of 
rust indeed. They advanced from 7 to 20 per cent. When, how, 
and where? Take the St. Louis meeting in the joint traflSc office, 
where those men admitted it. I made the suggestion in New York 
that those men needed more money. 

Senator Newlands. How many railroads were represented at that 
meeting ? 

Mr. CowAX. There are some 60 railroads in the organization, but 
probably only about 12 or 15 had their representatives there. Mark 
you, most of these little roads have got to take what the others say 
they may have. 

Senator Newlands. How many systems were represented there ? 

Mr. Cowan. All these southwestern systems — the Gould system, 
the Missouri, Kansas and Texas, the Santa Fe, the Rock Island — all 
the principal systems west of the Missouri and south of Nebraska. 
The Commission said it was an advance which the people did not 
know much about. A man representing the Dallas Commercial Club, 
a man who has been engaged for years in traffic business, a. man of 
considerable ability, testified that it was quite immaterial what the 
actual rate was to Dallas — whether $1.30 for first-class goods or $1.37, 
or whether it was 50 cents per hundredweight, provided that if they 
reduced the rates to Dallas they did so to all other towns, and that 
if they did so the wholesale merchants care nothing about it; that 
when the wholesale merchant sells to the retailer he adds the advance 
rate of freight to the rate at which he sells ; that the retailer always 
adds the increased amount of that charge to his selling price, so that 
the consumer has ultimately to pay it, unless it happens that by fluc- 
tuations of the markets it may lie otherwise. Why should not the 
Commission investigate that case? If the Commission is competent 
to pass upon and fix the rate, I say it is fully competent to determine 
when it shall act. It must do so when a complaint is filed. 

Senator Foster. Do I understand you that all these rates should be 
submitted to the Commission before they go into effect ? 

Mr. Cowan. Wherever there is a traffic agreement, I say give the 
railroads the right to make the traffic agreement, but do not give them 
the right to pool. 

Senator Dolliver. There is very great prejudice in the public 
mind against that. 

Mr. Cowan. Yes; but there is a greater prejudice against pool- 
ing. Do not ^ve them the right to pool, because that will destroy 
competition. Do not ^ve the right to pool. But you had as well 
give them the legal right to supervise the acts of the carriers in 
agreeing upon rates as to permit them to do it secretly without regu- 
lation. 
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adjust these matters by coming to lis." We eo to them and they say 
" Your rate is already too low." Every traffic man of every western 
road has testified that our live-stock rates are too low. It they are 
too low they should be advanced, and they will advance them the 
first time they get an opportunity. They have testified that the 
reason they have not is the fact that not all the lines will agree to it. 

But I can produce the testimony now as to the point at which the 
law should be amended. I have departed so far from the line of 
argument I expected to pursue that I can give it to you. If you 
desire to give a remedy to the people by amending section 15 of the 
act 

Senator Foster. What act? 

Mr. Cowan. The present interstate-commerce act. I would sim- 
ply add to section 15, page 15, of the act of 1887, provisions, not in 
these exact words, but m substance : 

It shall be the duty of the Commission, by its order, to fix a proper rate or 
charge, or any part thereof, whether joint or single, for receiving, transporting, 
or delivering freight or passengers, or in connection therewith, as interstate or 
foreign transportation ; and if found to be unjust, unreasonable, or unduly 
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I may not have given it just in the way it should appear, but I will 
undertake to write that out and hand it to the stenographer. I do 
not say you shall do that upon complaint before the Commission. I 
do not base it upon the condition precedent of complaint. 

The answer may at once be made, " Well, you propose to give the 
Commission the power, of its own motion, to fix rates." Certainly. 
If you give the Commission power at all, great and important as it is, 
provide the machinery for carrying out the purpose of the enactment, 
but do not let that power rest upon the mere accident that some indi- 
vidual may make a complaint. Why should a mere complaint bring 
into operation the power of the Commission ? Take an example like 
this, which has happened: All the roads advanced rates on grain 
from Chicago to New York 2 or 3 cents per hundredweight about 
three years ago. The Commission instituted an inquiry of its own 
motion. Why not? The courts say that the presumption is that 
when one roaS has been long in existence that is ground lor supposing 
the carrier to be reasonable. If the Commission has the power to 
decide, why should it not have the power to say when it shall do so? 
The law already provides that if a complaint is made the Conmiission 
shall first determine whether or not the rate is reasonable, and for 
that purpose it proceeds to make an investigation. That should be 
the case, and always will be the case. It should not make an investi- 
gation merely because some individual desires it or because some com- 
pany or some community desires it, but onlv when, in the judgment of 
the Commission, it ought to be done. Why should it not exercise 
that judgment in the first instance? It is absolute folly to say that 
it shoula be based upon the complaint of some Tom, Dick, or Harry. 
A man who has not suffered any injury can make a complaint. A 
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board of trade man can make a complaint. Any municipality can 
make a complaint. Shall the power of the Commission to act be 
determined upon the fact that somebody has made a complaint? It 
seems to me not. 

Take, for example, the advance made by Texas roads on all classes 
of goods and commodities. For ten years it was a certain rate from 
Mississippi points to all points east, to what are known as common 
points. That involves a vast amount of tonnage, but for which those 
railroads leading to the Southwest would absolutely be streaks of 
rust indeed. They advanced from 7 to 20 per cent. When, how, 
and where? Take the St. Louis meeting in the joint traffic office, 
where those men admitted it. I made the suggestion in New York 
that those men needed more money. 

Senator Newlands. How many railroads were represented at that 
meeting? 

Mr. Cow AX. There are some 60 railroads in the organization, but 
probably only about 12 or 15 had their representatives there. Mark 
you, most of these little roads have got to take what the others say 
they may have. 

Senator Newlands. How many systems were represented there ? 

Mr. Cowan. All these southwestern systems — the Gould system, 
the Missouri, Kansas and Texas, the Santa Fe, the Rock Island — all 
the principal systems west of the Missouri and south of Nebraska. 
The Commission said it was an advance which the people did not 
know much about. A man representing the Dallas Commercial Club, 
a man who has been engaged for years in traffic business, a. man of 
considerable ability, testified that it was quite immaterial what the 
actual rate was to Dallas — whether $1.30 for first-class goods or $1.37, 
or whether it was 50 cents per hundredweight, provided that if they 
reduced the rates to Dallas they did so to all other towns, and that 
if they did so the wholesale merchants care nothing about it; that 
when the wholesale merchant sells to the retailer he adds the advance 
rate of freight to the rate at which he sells ; that the retailer always 
adds the increased amount of that charge to his selling price, so that 
the consumer has ultimately to pay it, unless it happens that by fluc- 
tuations of the markets it may be otherwise. Wiiy should not the 
Commission investigate that case? If the Commission is competent 
to pass upon and fix the rate, I say it is fully competent to determine 
when it shall act. It must do so when a complaint is filed. 

Senator Foster. Do I understand you that all these rates should be 
submitted to the Commission before they go into effect ? 

Mr. Cowan. Wherever there is a traffic agreement, I say give the 
railroads the right to make the traffic agreement, but do not give them 
the right to pool. 

Senator Dolliver. There is very great prejudice in the public 
mind against that. 

Mr. Cowan. Yes; but there is a greater prejudice against pool- 
ing. Do not give them the right to pool, because that will destroy 
competition. Do not give the right to pool. But you had as well 
give them the legal right to supervise the acts of the carriers in 
agreeing upon rates as to permit them to do it secretly without regu- 
lation. 
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The Chairman. The people call everything in the way of agree- 
ment " pooling." 

Senator Newlands. There is a distinction, but in the minds of the 
public they are about the same. 

The Chairman. Yes; everything like an agreement which secures 
an increase is looked upon as pooling. 

Mr. Cowan. That comes from the want of accurate knowledge. 

The Chairman. But that is the prejudice that exists. 

Mr. Cowan. They are going to agree upon rates anyhow. They 
are doing it to-day in violation of the Sherman Act, just as they did 
before. It was reported in one case that there was an agreement and 
in another that there was a combination, both of which are prohib- 
ited, and I do not know that any good would arise from prosecution 
for that, for the reason that the people still have to pay these higher 
rates and will continue to do so unless the Government can provide 
means for determining just what is right under the circumstances. 
Shall we continue to pay from $17 to $20 per car on 100,000 carloads 
of live stock from the Northwest to market more than we paid for 
ten years previous to the act without remedy ? 

We are undertaking to prescribe a remeay before the Commission, 
and we hope, if the Commission decides m our favor, to test the 
question whether or not the Commission may determine that a given 
advance is unreasonable in and of itself, and that the courts can 
enforce such an order. The roads deny that power. We do not 
know what the result will be, but if it is decided in our favor we hope 
to get an adjustment whether you pass the law or not. If you care- 
fully examine this question and ascertain what may be done, you will 
readily see that all you need is simply to give the power to tte exist- 
ing machinery. 

The Chairman. Mr. Cowan, .do you think you can conclude your 
argument in about ten minutes? 

Mr. Cowan. I ask the committee to remain five minutes. 

Senator Newlands. When could you be here again ? 

Mr. Cowan. If the committee want to hear me to-morrow, oi 
some other time, I shall probably stay over. 

Senator Dolliver. I wish you would. Judge. 

Mr. Cowan. If you want to hear me further, I will stay over. 

Senator Carmack. I would like to hear you go into this matter 
as fully as you can. 

Mr. Cowan. I have been through the entire detail of it for several 
years. I do not say that boastingly, but it is simply a statement 
of fact. There are very few lawyers who have investigated the 
subject. 

Senator Clapp. I suggest that you reduce to exact language the 
amendment you have proposed. 

Mr. Cowan. I will do so. There may be some other little things 
I shall want to speak of. 

The Chairman. You are a good lawyer, and the committee desire 
that you suggest that amendment and anything else you want to 
saj^, and let it go in the report of the hearing. 

Senator Newlands. Is it the understanding that Judge Cowan 
will be here to-morrow ? 
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The Chairman. At the next meeting, and it is for the committee 
to say when that will be. 

Senator Dolliver. I think we ought to go ahead and get to some 
end of the hearing. Let us proceed to-morrow. 

Mr. Cowan. I will stay here and prepare myself, if the committee 
desire. 

The Chairman. Then, it is understood that we will go on with 
your hearing to-morrow morning at 10.30. 

The committee adjourned. 



Senate Interstate Commerce Committee, 

Saturday^ Jaimary^S^ 1905. 

STATEMENT OF S. H. COWAN— Continued. 

The Chairman. You may proceed with your statement, Judge 
Cowan. 

Mr. Cowan. Mr. Chairman and Senators, there are so many matters 
I could talk ahout to-da}' and which would be of interest tliat it is 
utterly impossible for me to undertake to cover the whole subject 
under investigation. That would require not only months, but I should 
sa}^ years, time, to become thoroughly familiar with the entire situa- 
tion. Many people suppose they are familiar with it who are not. 

Senator Kean. That is certainlv the truth. 

Mr. Cowan. Well, I undertake to speak the truth when 1 think it is 
of advantage. [Laughter.] 

Gov. Bob Taylor tells the story of a little boy in Sunday-school, who, 
when called upon to say what the Bible says in regard to a lie, said: 
''It is a great abomination in the sight of the Lord, but a powerful 
help in time of need." [Laughter.] 

We presented a petition to the Interstate Commerce Commission, in 
February last, in which I set out the complaint of the largest cattle- 
producing section in the world. That complaint was printed because 
we had to furnish copies to sixty different railroads. I drew^ the com- 
plaint myself. Being largely matters of opinion, I should be willing 
to swear that the opinion is correctly held by those of us who are on 
the side opposite to the carriers in our part of the countr3\ We are 
on the opposite side, I will say, with respect to legal matters, not per- 
sonally. The complaint sets out a number of matters which, if the 
committee will permit me to file as an exhibit with what I have to say, 
it will gain considerable information that we believe to be substantial!}' 
true. If 3"ou will permit me to file it, it will save me going into some 
matters. 

Senator Dolliver. I think, Mr. Chairman, it ought to be filed and 
printed. 

The Chairman. Let it be filed as part of Mr. Cowan's statement. 
You can have it put at the end of your statement as an appendix or 
it can be put in right here. 
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Mr. CowAN. I am satisfied to have it go in as an exhibit to my state- 
ment. . The tacts therein stated, so nearly as I know, are true. We 
set forth the advances-which have been made in the rates since 1898 
from various central cattle-shipping points to various markets — St. 
Louis, Kansas City, and Chicago — snowing what the i*ate was in 1898 
and what it was in 1904, wheh this petition was filed. 

The complaint referred to is as follows: 

Before the Interstate Commerce Commission. The Cattle Raisers' 
Association of Texas, complainant, v\ the Missouri, Kansas and Texas 
Railway Company, and others. 

To the Interstate Commerce Commission : 

1. The Cattle Raisers' Association of Texas, complainant, presents 
this, its petition, in behalf of itself, its members, and others having like 
interests, including the shippers of live stock generally, and complains 
of the following-named defendants, to wit : 

The Atchison, Topeka and Santa Fe Railway Company. 

Chicago, Rock Island and Pacific Railwav Compan3^ 

Choctaw, Oklahoma and Gulf Railroad Company. 

Houston and Shreveport Railroad Company. 

Kansas City Southern Railwav Company. 

Missouri, Kansas and Texas Railway Company. 

The Missouri Pacific Railway Company. 

St. Louis, Iron Mountain and Soutnern Railwaj^ Company. 

St. Louis Southwestern Railway Company. 

St. Louis and San Francisco Railroad Company. 

Union Pacific Railroad Company. 

Cane Belt Railroad Company. 

Chicago, Rock Island and Gulf Railway Company. 

Chicago, Rock Island and Mexico Railway Company. 

Chicago, Rock Island and Texas Railway Company. 

Choctaw, Oklahoma and Texas Railroad Company. 

Eastern Texas Railroad Company. 

El Paso and Northeastern Railway Compan3^ 

Fort Worth and Denver City Railway Company. 

Fort Worth and Rio Grande Railway Company. 

Galveston, Harrisburg and San Antonio Railway Company. 

Galveston. Houston and Henderson Railroad Company. 

Galveston, Houston and Northern Railway Company. 

Gulf, Beaumont and Great Northern Railway Company. 

Gulf, Beaumont and Kansas City Railway Company. 

Gulf, Colorado and Santa Fe Railway Company. 

The Gulf and Interstate Railway of Texas. 

Gulf, Western Texas and Pacific Railway Company. 

Houston, East and West Texas Railway Company. 

Houston and Texas Central Railroad Company. 

International and Great Northern Railroad (.^ompany. 

Missouri, Kansas and Texas Railway Company of Texas. 

New York, Texas and Mexican Railway Company. 

Paris and Great Northern Railroad Company. 

Pecos Valley and Northeastern Railwa^^ Company. 
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Pecos and Northern Texas Eailwa}' Compan3\ 

Pecos River Railroad Company. 

Red River, Texas and Southern Railway Company. 

San Antonio and Aransas Pass Railway Company. 

San Antonio and Gulf Railroad Company. 

St. Louis, San Francisco and Texas Railway Company. 

St. Louis Southwestern Railway Company, of Texas. 

Texas and New Orleans Railroad Company. 

Texas and Pacific Railway Company. 

Texas Central Railroad Company. 

Texas Mexican Railway Company. 

Texas Midland Railroad Company. 

The Colorado and Southern Railway Company. 

The Southern Kansas Railway, of Texas. 

Weatherford Mineral Wells and Northwestern Railway Company. 

Wichita Valley Railway Company. 

Chicago, Burlington and Quincy Railroad Company. 

Chicago and Northwestern Railway Company. 

Chicago and Alton Railway Company. 

Chicago Great Western Railway Company. 

Chicago and Eastern Illinois Railroad Company. 

Chicago, Milwaukee and St. Paul Railway Company. 

Illinois Central Railroad Company. 

Wabash Railroad Company. 

And so complaining, represents: 

2. That the Cattle Raisers' Association of Texas is a voluntary asso 
ciation and organization of persons, firms, and corporations, consisting 
of about 1,500 members, enj^ged in the business of raising, buying, 
and selling cattle, and as incident to and as part of that business, ship- 
ping and transporting them by railroad over the lines of railways of 
the respective defendants as interstate traflic; that the members of 
complainant association are engaged in such business principally in the 
State of Texas, Territory of New Mexico, Territory of Oklahoma, 
Territory of Arizona, Indian Territory, and States of Colorado and 
Kansas, and to some extent in the States of Nebraska, Wyoming, Mon- 
tana, and South Dakota, and Republic of Mexico. 

That the members of complainant association own and control 
approximately 4,000,000 of cattle in said States and Territories, and 
move and ship as interstate traffic on the lines of railways of the 
defendants many hundreds of thousands of cattle every year; that 
such business has been so conducted for many years by the members 
of complainant association, and by others engaged in the live-stock 
business, and forms a most important element of the material wealth 
and industry of the States and Territories mentioned. That the man- 
ner in which such business is conducted is, that cattle are raised upon 
the farms and ranches of said States and Territories, and as an element 
and article of commerce are bought and sold, fattened and prepared 
for market, and ultimately shipped to the great markets of the country 
for sale, slaughter, and consumption, as well as for export, and in the 
course of which business many of such cattle are shipped by railway 
irom the farms and ranches where the same are raised to pastures in 
^other States or Territories, generally from the more southern to the 
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northern climate to be fattened upon the ranges and pasturesor Id 
the feed lots and then shipped on to market for sale and slaughter. 

That in the course of such business such cattle are being constantly 
shipped as interstate traffic over defendants' railroads to tne markets, 
the principal of which are Kansas City, Mo. and Kansas, St. Joseph, 
Mo., Soutn Omaha, Nebr., St. Louis, Mo., Chicago, 111., Fort Worth, 
Tex., New Orleans, La., Denver and Pueblo, Colo., as well as to other 
markets, and that many shipments are made in the course of such busi- 
ness from Texas, Oklahoma, New Mexico, and Arizona points to the 
States and Territories north and northwest for grazing purposes. That 
other persons than complainant members are engaged m tne live stock 
business in raising, buying, and selling, and shipping cattle, horses, 
sheep, and hogs in said States and Territories, hanaling their business 
in a similar manner, and ultimately marketing their products at said 
markets and shipping the same over the defendants' railroads as 
interstate traffic. 

3. That the defendants are each and all engaged in the transportation 
of cattle and other live stock by railroad, as common carriers under a 
common control, management, or arrangement for a continuous car- 
riage or shipment between points in each of the said States and Terri- 
tories and points in each of the others of such States and Territories, 
and between points in each of such States and Territories and the said 
markets named as well as to other markets and destinations not named, 
and as to all such traffic and otherwise are each and all subject to the 
act to regulate commerce. That such defendants have been so engaged 
for many years past, except some of the defendants who own or oper- 
ate new lines of railway, as to which they have been so engaged since 
the construction of their respective lines of road. 

4. Complainant charges tnat the rates, fares, and charges for the 
service rendered and to be rendered by the defendants in the transpor- 
tation over their lines of railroads of cattle and other live stock from 
all points in each of the said States and Territories to the said markets 
mentioned, as well as to other markets and elsewhere; that is to say, 
all of the interstate rates applicable to all interstate shipments of cat- 
tle and other live stock from all points in said States and Territories 
are unjust, unreasonable, and unlawful, and in violation of section 1 of 
the act to regulate commerce. 

And that such rates applicable to such shipments as aforesaid, which 
were put in force by defendants during the year 1899 and ever since 
the same became effective, up to and including this date, were, have 
been, and are, likewise, unjust and unreasonable and, likewise, in vio- 
lation of section 1 of the act to regulate commerce. For example, the 
rates on beef cattle and calves in carload lots, in cents per hundred 
pounds, between the stations hereafter named, in effect in the years 
1898 and 1903, are and were as follows: 
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From Fort Worth, Tex., to— 

Chicago 

8t. Louis 

Kansas City 

From Colorado, Tex., to— 

Chicago 

8t. Louis 

Kansas City 

From San Antonio, Tex., to— 

Chicago 

St. Louis 

Kansas City 

From Alpine, Tex., to — 

Chicago 

St. Louis 

Kansas City 

From Amarillo, Tex., to— 

Chicago 

St. Louis 

Kansas City 

From Woodward, Okla., to— 

Chicago 

St. Louis 

Kansas City 

From Oklahoma city, to— 

Chicago 

St. Louis 

Kansas City 

From Muscogee, Ind. T., to— 

Chicago 

St. Louis , 

Kansas City 

From South McAlister, Ind. T., to— 

Chicago 

St. Louis , 

Kansas City 

From Chickasha, Ind. T., to— 

Chicago 

St. Louis 

Kansas City 




521 
42i 
36i 

58i 

48 

42 

i 
62|i 
5141 
5U! 

731 
634 
574 

521 
424 
344 

47 

381 

294 

42ii 
34 I 
214i 

3911 

31 

23 

471 

39 

31 

481 

40 

824 



44i 
34 

28 

49i 

39 

33 

m 

454 
454 

654 

55 

49 

444 
34 

28 

40 

311 

224 

471 

39 

31 

364 
261 
174 

414 

31 

23 

421 



Increase. 



264 



84 
84 
84 

9 
9 
9 

7 
6 
6 

84 
84 
84 

84 
84 
64 

7 

74 

7 

44 
6 

94 

44 
M 
6* 

64 

8 

8 

6 
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Complainant would show to the Commission, from the above illus- 
trations, the advances which have been made within the past five years 
in the freight rates on cattle, and it avers that the examples given 
indicate substantially the advances which have been made from Texas, 
Indian Territory, and Oklahoma points; and further, that similar 
advances have been made from points in New Mexico and Arizona to 
the advances made in rates from Texas points, and that similar 
advances have been made from points in Kansas and Colorado to the 
advances made from points in Indian Territory and Oklahoma, but 
complainant is not able to state the precise amount thereon, and 
therefore refers to the tariflFs on file with the Commission to show the 
amount and dates of such advances. 

Complainant avers that on or about February 1, 1899, the defend- 
ants conspiring and confederating together by unlawful combination 
and joint arrangement between each other, in restraint of trade and 
with the purpose and intent of stifling competition between themselves, 
and between each of them and other railway companies engaged in 
interstate transportation of cattle and other live stock, unlawfully 
advanced the said rates of freight for the transportation of cattle and 
other live stock from all the points in the States and Territories men- 
tioned to all points in each of the other States and Territories men- 
tioned, and from all of the points in each of the States and Territories 
mentioned to the several markets mentioned and as well to other 
markets not specifically mentioned, and at said date or about said date, 
as complainant is informed and believes and hence charges^ 8»«i<L 
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defendants thereby advanced said rates of freight about 2i cents per 
100 pounds the exact amount of which advances from the different 
points of origin of cattle and other live stock shipments from said 
States and Territories to the said several markets, complainant is not 
able to state, but refers to said tariffs on file. 

And, also, on or about December 15, 1899, said defendants in like 
manner, with like intent and purpose, again advanced said rates as 
applicable from Texas, Indian Territory, Oklahoma, and New Mexico 
points the amount of 3 cents per 100 pounds; and also advanced the 
said rates from points in said other States, but the amounts thereof 
complainant can not definitely state, but makes reference to said tariffs 
on file to show the same. Complainant further states that, as appli- 
cable from some of the points in the States and Territories mentioned 
to points in others of such States and Territories mentioned, there 
were other advances of the said rates during the year 1899, to show 
which reference is made to said tariffs on file. 

Complainant charges that said advances in said rates of freight were 
and are unlawful, unjust, and unreasonable, and in violation of section 
1 of the act to regulate commerce; and further, that the rates of freight 
from the points and territory aforesaid to the points and territory 
aforesaid thereby became unjust and unreasonable and unlawful and 
in violation of the provisions of section 1 of said act. 

Complainant further avers and charges that the said rates of freight 
as advanced as aforesaid have since, by the unlawful combination of 
defendants, been maintained, and that defendants have from time to 
time since such advances were made again advanced said rates of 
freight, for the dates and amounts of which complainant refers to the 
tariffs on file. 

That particularly about March, 1903, the defendants, in pursuance 
of their aforesaid conspiracy, confederacy, and combination in restraint 
of trade, unlawfully advanced the said existing rates of freight on cattle 
and other live stock between points in each of said States and Terri- 
tories and points in each of such other States and Territories, and 
between the points in such States and Territories and the said markets 
mentioned, as well as other markets, to the amount of about 3 cents per 
100 pounds, thereby making said rates higher than they had been for 
fifteen years. That such advances were unlawfully made and were and 
are unjust and unreasonable and in violation of section 1 of the act to 
regulate commerce, and the rates of freight as so advanced were and 
are likewise unlawful, unjust, and unreasonable, and in violation of the 
act to regulate commerce. 

That through and by means of said unlawful combination and con- 
spiracy said defendants have since said dates of increasing said rates as 
aforesaid unlawfully maintained the same as thus increased, and 
demanded, received, and collected the same upon all shipments of cattle 
and other live stock between each of said States and Territories and 
all points in each of such other States and Territories, and between all 
points in such States and Territories and each of said markets, as well 
as to all other markets to which shipments were and are made. 

That during the period while such unreasonable rates have been in 
force complainant's members have shipped many hundreds of thou- 
sands of cattle and paid therefor such unlawful charges; that such 
shipments have been so made from each of said States and Territories 
to said markets mentioned, as well as to other markets, and from pointy 
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in each of said States and Territories to points in each of the other 
States and Territories than the one from which the shipments were 
made, but the dates and amounts of such shipments and points between 
which they were made complainant can not now show, out offers that 
its members will make such showing of the said facts as the Conmoiis- 
sion may require upon granting the relief hereinafter prayed for. 

5. Complainant would further show to the Commission that the rates 
of freight upon cattle and other live stock applicable to such interstate 
shipments as is hereinbefore mentioned, were before the increases and 
advances complained of suflEiciently high to afford to the defendants 
reasonable compensation for the service of performing such trans- 
portation, aod the amount thereof was, during the year 1898 and up to 
the advances made in the year 1899, substantially the average of such 
rates in force for the ten yeai*s next preceding said advances com- 
plained of, and are now higher from substantially all points in said 
States and Territories than they have been for fifteen years. 

The local rates within such States, where regulated by law, upon 
cattle and other live-stock shipments have had no material advance 
during the period of the advances in the interstate rates complained 
of, and, as a comparison of such interstate rates and local rates will 
show, are from 20 to 30 per cent lower than the interstate rates com- 
plained of for similar distances. 

For example: Texas local rates on beef cattle and calves, distance 
500 to 650 miles, 26i; distance 650 to 700 miles, 30. From Fort 
Worth and north Texas points to Kansas City, distance 500 to 550 
miles, 36i; north Texas points to St. Louis, distance 600 to 700 
miles, 42i. 

And by the local distance tariff' of the States of Illinois and Iowa, 
rates on cattle and other livestockare proportionately still lower than 
those of Texas, while local rates in EjEtnsas, Missouri, and Nebraska 
are not substantially higher than local rates for simikr distances in 
Texas. 

This complainant would show that it is because of the fact that the 
defendants are unrestrained as to such interstate I'ates, and by reason 
of the combination of the defendants whereby competition is elimi- 
nated, that such interstate rates are abnormally high, whereas, by the 
action of State commissions and legislative action, the local rates 
within such States have been kept down to a reasonable basis. 

6. Complainant would further show to the Commission that previ- 
ous to January 1, 1904, the shippers of live stock were accorded the 
privilege, as specified in said tariffs, of going along with their live 
stock on the same train in which the same was shipped to attend to 
such live stock and look after its welfare en i*oute, and where such ship- 
ments were composed of two carloads or more to have return passage 
on passenger tram, free of charge, which was a valuable privile^, per- 
mitting the owner or his representative attending the marketing and 
selling of such live stock and caring for them according to his judg- 
ment from time of shipment until they were sold, and to otherwise 
see that his interests were protected. But, as complainant avers, on 
or about January 1, 1904, the defendants, by 'their joint and several 
action, and by concerted agreement and combination with each other, 
canceled said tariffs according the privileges to the owner, his agent 
or emplo3^ee, of going with such shipments and having return passage 
free, and now no such privilege is had in such shipments,^ awd \t tE^ 
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owner or shipper would have the privilege of going with such shipments 
of live stock he must incur the expense of paying his regular fare for 
return passage. 

This results in most cases of depriving the owner of the privilege of 
going along with his live stock or sending his agent or employee to see 
to it that such live stock are properly cared for, to the end of getting 
the same upon the market in the best condition. Thus not only have 
said rates of freight been increased, but the service heretofore per- 
formed to the owner or the shipper in consideration of such rates has 
been materially curtailed, and the said rates rendered still more unjust 
and unreasonable. 

Complainant would further show to the Commission that some of 
the defendant carriers effect to believe, and they make the claim, that 
the advances in freight rates were justified by the increased value of 
live stock over what it was when the lower rates prevailed. As to 
which complainant says that the value of cattle has decreased enor- 
mousl}'^ within the last two years, as is w^ell known to the defendants, 
and are of less value on the markets to-day than at any time in many 
years, and the burdens of excessive rates of freight to-day bear more 
heavily upon the producers of cattle than at any time in the past, so 
that upon shipments from southwestern Texas, western Texas, New 
Mexico, and Arizona, the rates of freight to the markets, upon ordi- 
nary range cattle, which are the kind produced and shipped, take from 
30 to 50 per cent of their value. 

Complainant would further show that the defendants claim that, 
because of an increase in operating expenses due to an alleged increase 
in the cost of material and 'Supplies and to an increase in the wages 
paid to employees and laborers, the defendants were entitled to 
advance their rates and to so maintain such advanced rates. As to 
this complainant would show that any increased cost of materials and 
supplies, as well as the price of labor, is and has been more than off- 
set by the increased tonnage carried by said railroads and by the 
various economies which have been constantly introduced in railroad 
operation and adopted, or which might have been adopted, by defend- 
ants. That, by reason of the increase in tonnage, these economies, 
and of the improvements in roadway and equipment freight is moved 
cheaper to-day than at any time during the history of railroading, 
yet the rates complained of are higher, which shows an additional 
ground for holding the same unjust and unreasonable. 

7. Complainant would show to the Commission that the defendants, 
or some of them, seek to justify said advances in said rates and the 
existing i*ates upon the claim and pretense that the service which said 
carriers perform in transportation of live stock has been improved, 
and that it is better and quicker service than it was when the rates 
were lower. As to this, complainant says that the service has not 
improved; that cattle trains, as a rule, are not run at any greater speed, 
and, in fact, as complainant believes, the service is poorer than it was 
ten years ago, both in the manner of handling cattle and other live- 
stock shipments and in the time consumed in their transportation, and 
is therefore less valuable than it was ten years ago. 

Defendants also seek to justif}^ such advances m the rates of freight 
and the existence of the present rates complained of upon the claim 
that so large an amount of damages is paid on cattle and other live- 
-stock shipments that the business of transporting such freight is 
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unprofitable. As to which, the complainant says that if there is any 
increase in the amount of damages incurred to live-stock shipments, 
it is by reason of the negligent acts of the defendants themselves, in 
delaying the shipments by failing to furnish cars or delays in trans- 
portation. Complainant says that to permit defendants to maintain 
unreasonably hign rates of freight in order to enable it to pay damages 
occasioned by their negligence would be to permit them to tax all 
shippers of live stock tp enable defendant to compensate a shipper 
who is damaged by the carrier's wrongful act, and thus enable the 
carrier to reap a benefit from its own wrong. 

8. Complainant would further show to the Commission that in addi- 
tion to the aforesaid unjust and unreasonable charges that all of said 
defendants impose and charge, and the defendants whose lines reach 
the market at Chicago charge, demand, and collect, in addition to the 
regular transportation charges to Chicago from said States and Terri- 
tories, a $2 terminal charge upon each car of live stock going to the 
Chicago market, and have so imposed, charged, and collected the same 
since June 1, 1894. Complainant avers and charges that the same was 
and is an unreasonable exaction added to and collected in addition to 
said unreasonable transportation charges, and that the service for 
which it purports to have been imposed, viz, for deliver}^ to the Union 
Stock Yards at Chicago, was and is comprehended in the through rate. 

Complainant says that the said through rate to Chicago at all times 
comprehended the service of transportation of live stock to said Union 
StocK Yards upon the Chicago rate from all points in said States and 
Territories, and that the same was at all times sufficiently high to 
afford a reasonable compensation for such transportation from points 
in such States and Territories to the Union Stock Yards at Chicago, 
including the delivery tliere of such live stock. That such terminal 
charge is therefore unjust and unreasonable, and in violation of sec- 
tion 1 of the act to regulate commerce. Complainants further show 
that no such charge is made at any of the other markets, and that under 
the circumstances the imposition of such charges at Chicago consti- 
tutes an undue and unreasonable prejudice and disadvantage to ship- 
pers who ship, or desire to ship, to said market, and is therefore in 
violation of section 3 of the act to regulate commerce. 

9. Complainant would further show to the Commission that the 
defendants customarily feed cattle in transportation to market and 
elsewhere, and in doing so the charges made therefor follow the cattle 
to destination and are there customarily collected along with the 
freight charges, and that such feed charges are exorbitant, unjust, and 
unreasonable in this, that the charges made for feed furnished or fed 
to cattle and other live stock, consisting of hay, grain, cotton-seed 
meal, or other classes of food, are not based upon the reasonable value 
thereof, but are made against the shippers at a price 50 per cent 
more than its value. The complainant avers that such unreasonable 
charges in connection with the transportation of cattle and other live 
stock are in violation of section 1 of the act to regulate commerce. 

PRAYER. 

Premises considered, complainant prays that the defendants be 
required to answer this petition, and tnat the matter be set down for 
hearing by this honomble Commission as soon as practicable., and that 
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upon hearing of the evidence that the Commission find said rates of 
freight and advances and charges unjust and unreasonable and make 
its proper order commanding the defendants to cease and desist from 
charging and collecting such unlawful rates and charges; and, also, 
that the Commission make an order of reparation against said defend- 
ants in favor of the complainant and its members for the injuries and 
damages which may be snown to have been suffered by them because 
of such unjust ana unreasonable rates and charges; and, also, com- 
plainant prays for such other findings and orders as it shall show itself 
or its members entitled to, or to which it may be made to appear to the. 
Commission others are entitled, by reason of such unjust and unreason- 
able rates and charges. 

The Cattle Raisers' Association of Texas, 
By John T. Lytle, 

Secretary wiid Genei'd Manager, 

Cowan & Burney, 
Attorneys for Complainant^ Fm^t Worthy Tex. 

Mr. Cowan. I would ask the committee, in view of the fact which 
has been stated by a number of railroad gentlemen that unreasonable 
rates of themselves had disappeared, and in view of the fact that I 
dispute this proposition, I would ask this committee to pass a resolu- 
tion requesting the Interstate Commerce Commission to submit the 
actual advances in rates by tariffs, not per ton per mile, because there 
is absolutely nothing in that. Let the actual advances be produced, 
because that is the test. The test is what the people have to pay, not 
what is the average per ton per mile. What the railroads' accumula- 
tion of traffic may amount to, when figured out, is onlj'^ a matter of 
curiosity, because no traffic man pays rates based on that, and no 
shipper gets a rate on it. When you accumulate the whole traffic, 
diviae it into the revenue, and thus obtain the rate per ton mile, you 
have nothing but a mere curiosity in figures. Their total rate per ton 
mile showed a decrease. I have seen railroad men undertake to mis- 
lead the Commission and these committees with such statements until, 
candidly, as a lawyer, I am heartily tired of it. 

The Chairman. Has there been an advance in the expenses of oper- 
ating the roads and in the prices of beef cattle ? 

Mr. Cowan. To the man who sells beef cattle there has been a very 
serious decline; to the man who sells the meat products there has been 
an advance. 

The Chairman. A railroad man would ask that question. 

Mr. Cowan. I can answer your question as to the increased cost of 
operation, referring to the increased cost of supplies, material, and 
labor, by filing with you a brief that is the result of months of work, 
the statements in which are taken from the annual reports of the rail- 
roads mentioned, and from the actual testimony or witnesses with 
respect to the prices of specifically named articles. 
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The brief referred to follows: 

Before the Interstate Commerce Commission — In the matter of class 
and commodity rates from St. Louis to Texas common points in 
force over the lines of railway of the following-named respondents: 
No. 677, Missouri, Kansas and Texas Railway Company; No. 678, 
St^ Louis Southwestern Railway Company; I?o. 679, St. Louis and 
San Francisco Railroad Company; No. 680, Missouri Pacific Railway 
Company; Texas and Pacinc Railway Company; St. Louis, Iron 
Mountain and Southern Railway Company; International and Great 
Northern Railroad Company; Atchison, Topeka and Santa Fe Rail- 
way Company; Gulf, Colorado and Santa Fe Railway Company; 
Chicago, Rock Island and Pacific Railway Company; and Chicago^ 
Rock Island and Texas Railway Company. 

Brief and argument hy counsel for the Cmninmion, 

[S. H. Cowan, Fort Worth, Tex., P. J. Farreil, Washington, D. C, attorneys representing the Com- 
mission.] 

In briefing this case we desire to confine the discussion principally to 
the disputed questions of fact. There are really no questions of law 
involved. Most of the facts are admitted. We do not intend to under- 
take to lay down or establish any principles with respect to the matter 
as to what in the first instance would constitute a reasonable basis for 
a schedule of freight rates or the relation between them, the one to the 
other. When the advances were made in the rates which are com- 
plained of there was existing a certain status or condition of affairs 
with respect to these rates, and for the purposes of this case we will 
assume as a premise that the relation of the rates and the amount 
thereof were proper — certainly that the rates were high enough to 
afford a reasonable compensation for the service performed. The fact 
that they had existed for so many years, as shown in the subsequent 
table, ought to be suflScient proof in the absence of some competent 
evidence to prove the contrary. 

A discussion of all the testimony in the case would extend this brief 
beyond the point of usefulness. Much of the testimon}^ enters into 
the minute details of operating expenses, and we deem it unprofitable 
to take up time in discussing it. Furthermore, not knowing in advance 
the grounds which will be taken by the respondents in justification of 
these advances — that is, the grounds of argument which they may 
adopt — if we should undertake the discussion of other points than are 
presented directly by the answers which they have filed it might miss 
the points of dispute. 

• 

STATEMENT OF THE CASE AND ISSUES. 

On the 15th day of March, 1903, material advances were made in the 
class rates and many of the commodity rates from St. Louis to Texas 
common points. The common-point territory in the State of Texas 
includes almost the entire State commercially, though in point of geo- 
graphic area it leaves out what may be called western and southwest- 
em Texas. The effect of increasing these rates from St. Louis was to 
increase the rates from all territory east of the Mississippi River, 
whether moving through the St. Louis gateway or the upper Missis- 
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aippi River crossings of the ChicaKO lines, or from Memphis, New 
Orleans, and other lower Mississippi River crossings. The Oommis- 
aion thereupon instituted this proceeding of its own motion, for the 
purpose of inquiring whether the advances in the rates were unreason- 
able or otherwise in violation of the act to regulate commerce. 

These advances in the claas rates are shown in the following table: 



[Rales in cents per 100 pounds.] 




Many advances in rates resulted from changes made in classification. 
A few of the advances made in commodity rates are as follows: 



Agricultural implementB . . 
Icon and eteel articles, In le 
StoTEfi, Id corloftda^-..^-"- 
Cotton piece goods 



Many other commodity mtes were advanced. 

The respondents, in obedience to the orders and requirements of 
the Commission, each filed an answer, except the Chicago, Rock Island 
and Texas Railway Company, denying that the rates or advances of 
the i-ates in controversy were in violation of any of the provisions of 
the act to regulate commerce. While the answers differ somewhat in 
detail and set out more or less alleged facts in support of the general 
allegations, yet for the purpose of briefing this case the substance of 
the answers may be stated as follows: 

First. That the rates resulting from the advances made are reason- 
able, just, and otherwise lawful. 

Second. That the advances in the i-ates were rendered necessary and 
were justified by an inci'eaae in the cost of operating respondents lines 
of railway, {a) because of the increased cost of labor, which had partly 
occurred previous to the advances in the rates, and which partly 
occurred thereafter by reason of the demands of labor organizations 
and other employees, and (b) because of the increased cost of supplies 
and materials used in the operation and construction of the respond- 
ents' lines of railway. 

The evidence was taken with respect to these issuable facts, and in 
its scope embraced (I) cost and comparative cost of labor; (11) the cost 
and comparative cost of materials and supplies; (III) the financial con- 
dition, expenditures, operating expenses, net earnings, and various 
other matters pertaining to the operation; (IV) the method and man- 
ner of making the advances in the rates, and the reasons which actuated 
t/ie respondents in doing so. 
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We will discuss the case under these heads. 

1. Cost andcomparati/ve cost of labor. — W hatever advances were made 
in the wages of employees — which, when compared with 1892, are quite 
small and in some instances less than they were in 1892 — are more 
than offset bj^ the various economies in using that labor as a means of 
producing profit from railroad operation, as will fully appear from 
tables subsequently to be introduced in this brief. It must not be 
overlooked that a large amount of the total labor cost is due to exten- 
sive improvements and betterments during the past few years; there- 
fore the ratio to earnings for those years is greater than it otherwise 
would be. 

The average wages paid by respondents to their employees for the 
years ending June 30, 1888, 1892, 1894, and 1903, were as follows: 



GENERAL OFFICERS. 



June 30, 
1888. 



M.,K.&T.Co 

8t.L.S.W.Co 

St.L.& S.F.Co.... 

Mo. Pac.Co 

T. & P. Co 

St.L.,I.M.&8.Co. 

I.&G.N.Co 

A.,T.&S.F.Co ... 
G.,C.& S.F.Co.... 
C.,R.I.&P.Co.... 
CR.I.&T.Co.... 



June 30, 
1892. 



GENERAL OFFICE CLERKS. 



M.,K.&T 

St.L.8.W 

St.L.<&S.F ... 

Mo. Pac 

T.&P 

8t.L.,LM.<ScS 

L&G.N 

A.,T.&S.F... 
0.,C.&S.F ... 
C.,R.L&P.... 
C.,R.L&T.... 



$2.36 
**2.'6i' 



2.81 
2.18 
2.68 
2.30 



$9.97 
7.60 

14.63 
9.47 
8.49 
9.47 

12.64 

14.05 
8.03 

28.96 



$2.36 
2.31 
2.13 
2.06 
2.54 
2.06 
2.74 
2.17 
2.46 
3.13 



June 30, 
1894. 



$10.02 

7.55 

14.76 

7.93 

13.22 

7.98 

9.38 

18.98 

13.23 

26.65 

6.51 



June 80, 
1903. 



$15.44 

8.60 
20.34 

9.16 
15.98 

9.35 
10.99 
18.85 
10.55 
26.42 

6.52 



$2.46 
2.68 
2.27 
1.98 
2.79 
1.97 
2.61 
2.24 
2.69 
2.55 
2.32 



$2.72 
2.21 
2.00 
1.90 
2.18 
1.90 
2.15 
2.23 
2.45 
2.28 
2.25 



STATION AGENTS. 



M.,K.&T 

St. L. 8. W 

St. L. &8.F 

Mo. Pac 

T.&P 

St. L., I. M. <&S. 

I.&G.N 

A., T. &8. F... 
G., C. &8. F .... 

C, R. I.&P 

C, R. L&T.... 



M., K. &T.. 
St. L. S. W .. 
St. L. <& S. F 

Mo. Pac 

T.&P 



8t. L., I. M. & S 

I.&G.N 

A.,T. AS. F... 
G., C. AS. F ... 

C, R. I. &P 

C, R. L&T ... 




OTHER STATION MEN. 



$1.25 



L48 
L09 
L72 



12 
85 
61 
45 
25 



$L65 



55 
51 
59 

01 ; 

60! 
L77 ' 
L59 I 
L91 ! 
L80 I 



$2.46 


$2.64 


1.82 


1.54 


1.41 


1.75 


1.79 


2.07 


2.84 


2.57 


2.00 


2.00 


2.36 


2.54 


1.74 


1.92 


2.07 


2.44 


1.99 


L71 


2.05 


1.92 


$1.51 


$1.88 


L76 


1.69 


1.47 


1.55 


1.64 


1.70 


1.89 


L71 


1.66 


1.51 


1.68 


1.67 


L56 


L70 


Lh2 


1.62 


i.m 


L54 


1.55 


1.60 




\ 



76 DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION. 



ENGINEMEN. 





June 30, 
1888. 


June 30, 
1892. 


June 30, 
1894. 


June 30,. 
1903. 


M. K. &T 


$3.66 


$3.65 
3.62 
4.06 
3.59 
3.84 
3.68 
3.44 
4.65 
3.55 
4.04 


$3.85 
3.72 
4.06 
3.60 
3.69 
3.64 
3.89 
4.65 
3.80 
4.29 
3.75 


$4.12 


St. L. S. W 


3.83 


St. L. <Sc S. F 


4.28 
3.62 
3.41 
3.58 
3.35 
4.20 
3.24 
4.00 


3.90 


Mo. Pac 


3.90 


T. &P 


3.81 


St. L., I. M. &S 


3.93 


I. &G. N 


6.22 


A., T. &8. F 


4.16 


G.. C. & S .F 


4.16 


C. R. I. <kP 


3.82 


C, R. I&T 


3.73 











FIREMEN. 



M.. K. &T 


$2.09 


$2.15 
2.07 
2.31 
2.14 
2.18 
2.17 
1.93 
2.62 
2.23 
2.49 


$2.23 
2.17 
2.29 
2.14 
2.16 
2.17 
2.19 
2.81 
2.24 
2.71 
2.34 


$2.56 


St. L. S. W 


2.26 


St. L. & S. F 


2.18 
2.05 
1.71 
2.07 
2.05 
2.37 
1.77 
2.00 


2.35 


Mo. Pac 


2.32 


T. & P 


2.29 


St. L.. I. M. <& S 


2.29 


I. & G. N 


S.02 


A.. T. & S. F 


2.58 


G.. C. & S. F 


2.61 


C. R. I. & P 


2. 43 


C..R. I. &T 


2.17 











CONDUCTORS. 



M..K. &T 


$2.75 


$3.07 
2.96 
3.14 
3.07 
3.93 
3.29 
3.07 
3.33 
3.56 
3.64 


$3.31 
3.69 
3.18 
3.26 
3.91 
3.16 
3.37 
3.80 
4.30 
8.87 
3.23 


$3.60 


St. L. S. W 


4.00 


St. L. &S. F 


3.33 
2.46 
3.56 
3.07 
3.05 
2.90 
2.14 
3.20 


8.89 


Mo. Pac 


4.01 


T. &P 


3.68 


St. L., I. M. & S 


3.87 


I. &G. N 


4.55 


A.. T. &S. F 1 


3.71 


G,, C. & S. F 


3.84 


C R. I. &P 


3.19 


C,R. I&T 


3.22 











OTHER TRAINMEN. 



M.,K.«&T 

St.L.S.W 

8t.L.<&S.F.... 

Mo. Pac 

T.&P 

St.L.,I.M.<&S 

I.&G.N 

A.T.&S.F... 
G.,C.&S.F... 
C.,R.I.&P ... 
C.,R.I.&T.... 



$1.74 



2.12 
1.58 
2.30 
1.92 
1.88 
1.89 
1.27 
1.73 



$1.92 
1.94 
1.90 
1.95 
2.49 
2.13 
1.94 
2.18- 
2.36 
1.98 



$2.01 
2.06 
1.94 
2.02 
2.41 
1.98 
2.03 
2.10 
2.57 
2.42 
1.99 



$2.18 
2.30 
2.30 
2.53 
2.30 
2.51 
2.29 
2.33 
2.41 
2.11 
1.95 



MACHINISTS. 



M..K.«fcT 

St.L. S. W 

St. L. & 8. F . . . , 

Mo. Pac 

T.&P 

St. L., I. M.&S. 

I.&G.N 

A.,T. «&S. F.... 
G., C. &S. F..., 

C, R. I.&P 

C, R. I. &T ... 



$2.50 



2.00 
2.62 
2.35 
2.73 
2.85 
2.14 
2.46 
2.80 



$2.92 
2.18 
1.95 
2.71 
3.15 
2.79 
2.36 
1.88 
2.40 
2.01 



$2.91 
2.99 
2.01 
2.74 
8.04 
2.86 
2.80 
2.77 
2.60 
2.03 
2.82 



$3.19 
3.78 
2.29 
3.31 
3.24 
3.43 
2.60 
3.09 
2.55 
2.96 
8.19 
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CARPENTERS. 



June 30, 
1888. 



M., K. & T 

St. L. S. W 

St. L. & S. F . . . 

Mo. Pac 

T.&P 

St. L., I. M. <& S 

I.&G.N 

A., T. &S. F... 
G., C. &S. F... 
C, R. I. &P ... 
C, R. I. AT ... 



I 



92.36 



2.03 
2. .34 
1.75 
2.24 
2.48 
2.33 
2.01 
2.25 



June 30, 

1892. 



$2.30 
2.18 
2.20 
2.36 
2.27 
2.30 
2.53 
2.17 
2.45 
1.96 



June 30, 
1894. 



$2.31 
2.42 
2.13 
2.34 
2.04 
2.23 
2.36 
2.23 
2.69 
2.13 
2.29 



June 30, 
1903. 



$2.74 
2.50 
2.28 
2.36 
2.32 
2.32 
2.19 
2.55 
2.47 
2.20 
2.29 



OTHER SHOPMEN. 



M.,K.<&T 


$1.77 


$1.79 
2.05 
1.63 
1.94 
1.91 
1.77 
1.97 
1.98 
1.83 
1.71 


$1.81 
1.80 
1.66 
1.89 
1.81 
1.80 
1.84 
1.80 
1.91 
1.74 
1.73 


$2.10 


St. L.8.W 


2.25 


at.L.(&8.F 


1.42 
1.80 
1.80 
1.69 
2.05 
1.80 
1.61 
1.26 


2.09 


Mo. Pac 


2.00 


T. & P 


1.81 


St.L.,I.M. & 8 


1.91 


I.&G.N 


1.94 


A., T. & 8. F 


1.87 


O.. C. & S. F 


1.89 


C.R.I.&P 


1.72 


CR.I.&T 


1.70 




1 





SECTION FOREMEN. 



M., K. &T 


1 
1 $1.71 


$1.66 
1.71 
1.34 
1.51 
2.11 
1.65 
1.80 
1.72 
1.68 
1.87 


$1.71 
1.65 
1.86 
1.61 
2.21 
1.68 
1.81 
1.66 
1.66 
1.84 
1.59 


$1.91 


St. L. 8. W 




1.81 


St. L.&S. F 

Mo. Pac 


1.59 

I 1.64 


1.47 
1.64 


T.&P 


1. 91 


1.84 


St. L., I. M. <& 8 


1 1.87 


1.74 


I.&G.N 


• 1.85 


1.67 


A.,T. &S. F 


1.84- 


1.84 


<J., C. AS. * 

C.,R. I.&P 

•C., R. I. &T 


1.78 

1.73 


1.81 
1.80 
1.69 


i 







OTHER TRACKMEN. 



M.,K.&T 


$1.16 


$1.16 
1.20 
1.12 
1.16 
1.16 
1.18 
1.19 
1.28 
1.30 
1.15 


$1.15 
1.18 
1.14 
1.13 
1.18 
1.16 
1.16 
1.24 
1.25 

i.n 

1.20 


$1.36 


St. L. 8.W 


1.40 


St. U&S. F 


i.i4 

1.15 
1.20 
1.18 
1.16 
1.15 
1.31 
1.16 


1.84 


Mo. Pac 


1.43 


T.&P " 


1.18 


St. U, I. M. &8 


L44 


I.&G. N 


1.14 


A., T. &B. F 


1.41 


6„ C. &8. F 


1.21 


<3., R. I.&P 


1.44 


C, R. I.&T 


1.86 









SWITCHMEN, FLAGMEN, AND WATCHMEN. 



M., ti.. & X ... ... 

St. L. 8.W 

St. L.&8. F.... 

Mo. Pac 

T.&P 

St. L. , I. M. & 8 

I.&G. N 

A., T. & 8. F . . . 
G., C. &8. F... 

\y»t R. 1. & P ••., 

C, R. I. &T .... 



$1.73 



2.10 
1.94 
2.06 
1.75 
2.00 
2.24 
1.26 
1.35 



$2.05 
2.20 
2.45 
2.22 
2.64 
2.22 
2.82 
2.42 
2.39 
2.21 



$2.11 
2.04 
2.55 
2.19 
2.94 
2.28 
1.96 
2.36 
2.16 
2.25 
2.40 



$2.62 
2.37 
2.65 
1.62 
1.48 
1.24 
2.65 
2.76 
2.32 
1.37 
1.64 
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TELEGRAPH OPERATORS AND DISPATCHERS. 





June 30, 
1888. 


June 30, 
1892. 


June SO, 
1894. 


June 30, 
1903. 


M.. K. &T 


$1.32 


$1.86 
1.96 
1.96 
1.72 
2.52 
2.09 
2.89 
2.72 
1.49 
2.07 


$2.07 
2.38 
1.96 
2.28 
2.59 
2.50 
2.28 
2.80 
2.36 
2.41 
2.23 


$2.14^ 


St. L. S. W 


2.20 


St. L. <& S. F 


2.16 
1.09 
2.05 
1.44 
2.35 
2.67 
2.16 
1.55 


2.12 


Mo. Pac 


2.29^ 


T. &P 


2.35^ 


St. L., I. M. &S 


2.37 


I. & G. N 


2.46- 


A., T. &S. F 


2.69 


G.. C. & S. F 


2.60 


C R. I. &P 


1.84 


C, R. I. &T 


1.68 











Note. — Wherever blanks appear the reports fail to show the item. 



For the fiscal years ending June 30, 1888, 1892, 1894, 1902, and 1903, 
the percentages of the total compensation paid to employees to the 
gross earnings were as follows: 





1888. 


1892. 


1894. 


1902. 


1903. 


M., K. & T 




41.7 
45.3 
84.3 
44.4 
43.0 
41.6 
52.7 
45.1 
^ 55.8 
39.8 


41.3 
46.0 
37.1 
45.4 
41.6 
39.1 
51.4 
47.3 
50.1 
38.7 
38.6 


38.9 
47.1 
40.8 
43.2 
40.0 
89.9 
37.7 
82.3 
38.6 
33.0 
32.2 


40.7 


St. L. S. W 




51.4 


St. L. & S. F 


34.1 


41.4 


Mo. Pac 


43.9* 


T. &P 


48.2 


46.2: 


St. L., I. M. & S 


41.8' 


I. AG. N 


54.5 


40.7 


A.. T. &S. F 


89.7 


G., C. & S. F 


58.2 
87.5 


43.8- 


C. R. I. & P 


86.6' 


C, R. I. &T 


33. & 











Note. — ^These percentages of total labor cost are made much higher 
than they would be were it not true that large items of labor cost were 
incurred in improvements, betterments, etc; for example, the St. 
Louis and Southwestern. (See quotations, p. — , this brief.) 

The deductions to be drawn from the foregoing tables are that the 
average price paid to employees for labor was greater in 1903 than in 
former years, as a general proposition, while the percentage of total 
labor cost to gross earnings was not on the average greater than in 
1892 or 1894. There was a decrease in the wages paid to general office 
clerks, other station men, switchmen, flagmen, and watchmen. In other 
lines of employment there was an increase in wages, the most material 
of which were those paid to general officers, machinists, enginemen, 
and trainmen. 

For the purpose of showing the relation between the total cost of 
labor and the tonnage handled by that labor, the following tables are 
introduced, computed from figures furnished by the annual reports of 
the three respondents, Texas and Pacific Railway Company; §t. Louis^ 
Iron Mountain and Southern Railway Company, and the Missouri, 
E^ansas and Texas Railway Company: 
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Table No. 3. — Average number of tons carried 1 mile per day^s work performed by railway^ 
employees (excluding general officers), and average daily compensation for years named 
ending June SO, 





Based on total num- 
ber of days worked 
(excluding general 
officers). 


Rased on days worked, 
assigned to conduct- 
ing transportation. 




Ton-miles 

per day's 

work. 


Average 
daily com- 
pensation. 


"Ton-miles 

per day's 

work. 


Average 
daily com- 
pensation. 


Texas and Pacific Rwy.: 

1892 


279 
312 
336 
306 

324 
401 
492 
516 

319 

388 
484 
441 


$2.11 
2.06 
1.90 
1.91 

1.85 
1.86 
1.92 
1.97 

1.91 
2.07 
2.17 
2.20 


710 

828 

1,163 

876 

838 

901 

1,187 

1,271 

729 

917 

1,147 

1,072 


$2.7$ 


1896 


2.57 


1902 


2.94 


1908 

St. Louis, Iron Mountain and Southern Rwy: 

1892 


2.37 
2.2» 


1896 


2.17 


1902 


2.21 


1903 


2.26 


Missouri, Kansas and Texas Rwy: 

1892 


2.2& 


1896 


2.87 


1902 


2.49» 


1908 


2.6r 







Table No. 4. — Avera{fe number of tons carried one mile per dollar of compensation paid 
to railway employees (excluding general offi^cers), and average daily compensation for 
years named ending June SO, 



• 


Based on total com- 
pensation (exclud- 
ing general offi- 
cers). 


Based on compensa- 
tion assigned to con- 
ducting transporta- 
tion. 




Ton-miles 
per dollar. 


Average 
daily 

compen- 
sation. 


Ton-mjles 
per dollar. 


Average 
daily 

compen- 
sation. 


Texas and Pacific Rwy.: 

1892 


132 
152 
176 


$2.11 
2.06 
1.90 


260 
322 
395 
370 

367 
415 
537 
563 

324 
387 
461 
416 


$2.73: 


1806 


2.67 


1902 


2.94 


1908 


160 1.91 


2.37 


St. Louis, Iron Mountain and Southern Rwy.: 

1892 


174 
215 
256 
262 

167 
187 
222 
201 


1.85 
1.86 
1.92 
1.97 

1.91 
2.07 
2.17 
2.20 


2.29 


1896 


2.17 


1902 


2.21 


1908 


2.26 


Missouri, Kansas and Texas Rwy.: 

1892 


2.25. 


1896 


2.37 


1902 


2.49* 


1903 


2.57 







From these tables it can be seen at a glance that any increase in 
price of labor was more than offset by what that labor earned by the 
service which it performed. 

It should also be borne in mind that even the total cost of labor 
employed in conducting transportation as well as in other departments- 
was much increased by making improvements. 

These tables can be readily studied without explanation further than 
to call attention to the headlines. To illustrate from the first table: 
In 1892 a day's work, which on the Texas and Pacific Railway cost an 
average of $2.11, represented the movement of 279 tons of freight 1 
mile, while in 1903 a day's work, which cost that road an average of 
$1.91, represented the movement of 306 tons of freight 1 mile. The 
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St. Louis, Iron Mountain and Southern Railway in 1892 moved 838 
tons 1 mile for a da3^'s labor charged to conducting transportation, 
costing $2.29, and in 1903 the same road moved 1,271 tons 1 mile for 
one day's labor, in the same service, costing 12.26. 

The second table shows the tonnage carried 1 mile for one dollar's 
worth of labor under the same two heads. 

The conclusion to be drawn as a whole is that the increase in price 
of labor does not justify the advances in the rates. 

II. Cost and com^parative cost of laaterials and supplies, — Many of 
the witnesses who testified in this case stated, in very general language, 
that materials and supplies had increased in price, and that wages had 
increased in price, sometimes giving their opinion of what per cent of 
increase had taken place. But that evidence is of little value, for the 
reason that it is not the best evidence. 

Mr. McBride, first vice-president and general manager of the Amer- 
ican Car and Foundry Company; Mr. Nixon, purchasing agent of the 
Missouri Pacific System, and who also acts in a similar capacity for the 
other Gould lines; Mr. Spoor, the tie and timber agent of the Missouri 
Pacific System, and Mr. Thompson, the engineer of the railroad com- 
mission of Texas, gave definite and exact testimony, in view of which 
the mere expressions of opinion of witnesses should be discarded. 

The material testimony of Mr. McBride concerning comparative cost 
of cars and the materials that enter into their construction was, in sub- 
stance, as follows: 

During twelve months immediately previous to July, 1903, prices were higher 
than at any time for several years back of that. People who have the money to pay 
can buy car wheels now for 15 per cent less than thev could last July. The price of 
pig iron at Pittsburg is now 33 J per cent below the highest point of 1903; during the 
previous five years the price advanced almost 10 per cent a year. That reflects the 
advances in price of all iron-manufactured large articles except, perhaps, structural 
steel and shapes, the prices of which are controlled very largely by the tlnited States 
Steel Corporation. If I am not mistaken the steel corporation did not allow these 
prices to go up in 1902 and 1903, and are not allowing them to go down now. Pine 
lumber is lower now than one, two, or three years ago, but has not varied 10 per 
cent. It would cost about the same to construct a car now as it did ten years ago; 
that is, the same kind of a car. 

The prices of some classes of lumber are somewhat higher than ten years ago, but 
we might get other materials for less. If you take the early part of 1903 and make 
a comparison with 1890, 1 do not think there would be much difference in conditions. 
Cars built now cost more than those built formerly, but they are of greater capacity 
and have been improved so that they probably last longer. We have doubled the 
capacity of the cars without adding to their weight more than 75 per cent. Coal cars 
constructed of wood and steel would sell now 15 to 20 per cent lower than they sold 
one year ago. I should say the life of the cars built to-day ought to be 50 per cent 
greater than those we built ten years ago. (Testimony, pp. 504 to 537.) 

Testimony of Mr. Thompson concerning prices of supplies and 
materials used by railroad companies was as follows: 

Have been chief engineer since November, 1897; prior to that for about five 
months 1 was assistant engineer. My duties have been to value railroads. In' 1894 
the market price of steel rails was $24 a ton, and for the last three or four years it 
has been $28. (Testimony, pp. 554 and 555. ) Standard hard lumber has remained 
about the same for a number of years; perhaps a dollar and a half increase. Ties 
were quoted in July, 1899, at |10 a thousand; March 21, 1901, at $11, and I under- 
stand that some railroads are getting ties now, where they place large orders in Texas, 
at $10 and $10.50. The range has been very limited on that class of stuff and small 
timbers, but the price has very materially increased on all large timbers. Stringers 
8 by 16 by 28 were quoted at $16 in 1899 and at $18 in 1901, and I have quotations 
that indicate that they are selling for $21 now. Caps 12 by 12 by 14 were quoted at 
f 10 in 1899 and at $13 in 1901, and are now quoted at $14. (Testimony, pp. 638 to 
641, inclusive.) 
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Mr. Thompson also stated that when the railroads of Texas were 
valued in 1894 and 1895 allowances per yard for excavation were made 
as follows: Earth, 13 cents; loose rock, 40 cents, and solid rock, $1; 
that contracts ranging from 12 to 15 cents for earth, 33 to 36 cents for 
loose rock, and 65 to 75 cents for solid rock are now being made, but 
that 15 cents is now allowed by the Texas commission for earth exca- 
vation. (Testimony, pp. 561, 573, and 636.) 

Testimony of Mr. Nixon, purchasing agent of the Missouri Pacific 
system, was as follows: 

The Eureka spring frog is the principal frog we purchase, and its price, which is 
regulated by the price of steel rails, has remained about the same for probably four 
years. The price of switches has increased in the last three or four years. If my 
recollection is correct, they were higher in 1903 than in 1901. In the market to-day 
they are lower than they were last year. Would say price of stiff frogs would be about 
the same to-day as in 1902, because price of steel rails has remained stationary. Axles 
were $2 a hunared pounds in 1901, $2.15 in 1903, and are $1.75 to-day. Anglebars 
were $1.45 per hundred pounds in 1901, $1.75 in 1903, and I presume they could be 
purchased to-day for $1.40 to $1.50. Track bolts were $1.85 per hundred pounds in 
1901, $2.55 in 1903, and are $2.30 to-day. 

The price of air brakes is the same now as in 1903, but less than in 1900. The 
price per set for freight cars is about $25.25 to-day. In the kinds of brake shoes w^e 
use I do not believe there has been any change in price for three years. They are a 
patented article. Malleable castings were $2.32 per hundred pounds in 1901, $3.25 
in 1903, and are about $2.75 to-day. Domestic Portland cement was $2 a barrel at 
St. Louis in 1903, and is probably worth $1.25 to-day. Steel couplers for freight 
cars, the kind we use, were $14.50 per pair in 1900, 1901, 1902, and 1904. They 
were $15 in 1903. We have been paying the same price for air-brake hose during 
the last four years. 

Merchant bar iron was $1.55 in 1901, $1.62 in 1903, and is probably $1.35 at St. 
Louis now. Iron stay bolts have cost us about the same for the last tl^ree or four 
years. Taylor's P2nglish iron stay bolts have been the same price as long as I can 
remember.' Cut nails were $2.25 per keg in 1901, $2.40 in 1903, and are probably 
$2.20 to-day. Pressed square nuts were $2.70 in 1901 per hundred pounds, $3.10 in 
1903, and about $1.75 to-day. Our contract price for driving springs for locomotives 
was 6| cents per pound in 1901 and 7| for this year and 1903. Lubricating oils nearly 
everywhere in this country are controlled by the Standard Oil Company, and the 
prices have been about the same right along. Prices of coal oil and headlight oil are 
about the same now as last vear and the vear before. 

There has l)een a slight reduction in freight-oar paint; it is 75 cents now, and we 
paid from 75 to 85 last year. Boiled linseed oil is 37 cents per gallon now, but it 
fluctuates from month to month; it has been as high as 75 cents, and last year it was 
as low as 32 cents. Gas pipe is wrought-iron pipe or steel; the price is slightly lower 
than last year; it naturally follows iron and steel products. Vitrified socket sewer 
pipe is probably 20 to 25 per cent higher than last year. For galvanized -iron car 
roofs we are paying the same as last year and the year before. Manila rope is prob- 
ably slightly reduced from the early part of last year. There has been a slight 
reduction in screws and rivets. 

The prices of general track tools are about 5 per cent less than last year; prices of 
. shovels and scoops are about the same as last year. There has not been very much 
variation in the prices of structural material for two or three years. In 1901 and 1903 
the price of tank steel, which is the ordinary steel plate, was $1.80 per hundredweight; 
to-day it is $1.75. Fire-box steel was 3 cents per pound in 1901 and 1903, and is 
about the same price now for the kind we use, which is a high grade. Boiler plates 
were $2.70 per hundred pounds in 1901 and 1903, and are about the same to-day. 
My recollection is that we paid the same price for tie plates in 1902 and 1903; there 
is probably a slight reduction to-day, because all iron and steel products have declined 
to some extent. 

There has been very little variation in the price of roofing tin and bright tin. 
There is a decrease in driving-wheel tires from the price of 1902 and 1903. Boiler 
tubes were 17 cents per foot in 1901 and 1903; to-day they are 16. There has been 
no change in the price of car furniture or engine furniture. Washers are somewhat 
lower than last year. Waste has advanced in price because of the advance in cotton; 
we are paying now, under contract, 4^ cents per pound, but will probably pay 4i 
when the contract expires. There has been very little change in the price of wheel- 
barrows. There has been very little change in the price of wire used for fencing. 

DAF— 05— 6 
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The high-grade poplar lumber we use for j lassenger-car work was .?40 per thousand 
in 1901, $60 in 1908, and is ^57.50 to-dav. High-grade white pine was $37 in 1901, 
$45 in 1908, and to-day we would probably pay $43 or J?44. 

The price of steel rally is still $28; there has been no reduction in the last three or 
four years. I act as purchasing agent for the International and Great Northern, and 
for the St. Louis Southwestern and Texas and Pacific to some extent. The Iron 
Mountain is a part of the Missouri Pacific system. Prices of office furniture supplies 
were very high in 1903 — probably 30 or 40 per cent — and are a))out the same now so 
far as I know. The list I have gone over practically covers all materials and sup- 
plies. (Testimony, pp. 11 to 71, inclusive.) 

Mr. Spoor's testimony was as follows: 

Have been tie and timber agent for the Missouri Pacific System about thirteen 
years. The tie timber is all white oak. On the Missouri Pacific proper we pay 41^ 
cents for first-class ties and 21 J cents for culls. We do not purchase to exceed 10 per 
cent of (tulls, and use them principally for sidetracks. In 1901, 1902, and 1903 we paid 
39J cents and 16J cents for the same grades. For oak ties on the Iron Mountain we 
pay 39i and 20^, as compared with 27y\ and 12/,r for the years 1901, 1902, and 1903. 
(Compare this with Missouri Pacific annual reports. ) These advances are caused by 
the scarcity of tie timber. The average haul from the timber lands to the railroad 
increases each year. The prices of white-oak piling v^ry from 9 to 15 cents per linear 
foot, depending upon the length. Last year we paid from 7 to 13 and the year 
before from 6 J to 12. Our bridge timber is all longleaf pine. We pay $17 a thou- 
sand now for such stringers a^^ we bought in 1901 for $^15. (Testimony, pp. 277 to 
291, inclusive.) 

Mr. Green testified as follows: 

Am first vice-president and general sui)erintendent of the St. Louis Southwestern. 
My jurisdiction as general superintendent extends over the entire line from Grays 
Point and Birds Point to the end of the line in Texas. Have held that position two 
years. The bulk of our coal comes from the Lehigh mines, on the Missouri, Kansas 
and Texas, in Indian Territory, and is delivered to us in Texas at Sherman, Waco, 
and Hillsboro. We pay f. o. b. Sherman $2.40 per ton. In 1901 we paid -$1.90. 
Last year, I think, we had two 20-cent raises and one 10-cent raise in the price of 
coal in Texas. Outside of Texas, in Arkansas and Missouri, we get our coal from the 
southern Illinois mines, and the price, compared with previous years, has advanced 
17 per cent. (Testimony, pp. 296, 297, 303, 304, and 314.) 

Since 1898 we have increased the cost of our ties 12 per cent. Formerly we were 
able to get upland oak that would last six or seven years; now w^e get comparatively 
none of that, and the white oak we buy has an average life of four and one-half or 
five years. In 1898 we paid $14 a thousand for stringers; to-day we pay $18.50 at 
the mills. W^e paid for ties and guard rails 9 and 9J; to-day we are paying 12^ and 
13. We paid for caps $11, an4 now we pay $14.50. We paid for piling 5J and 7 
cents a foot; now we are paying 11 to 13J. (Testimony, pp. 321 and 322.) The old 
wrought-iron drawbar would cost, I think, about $2.50, and the automatic couplers 
cost now about $7.50, or $15 a car. To equip a car with air costs $40. (Testimony, 
p. 335. ) 

Mr. Green's testimon}^ concerning* prices of coal appears to be some- 
what modified by '^Exhibit No. 2 to Mr. Kimbell's testimony.'' Mr. 
Kimbell is assistant general auditor of the St. Louis Southwestern. 
The exhibit referred to shows average prices paid for coal by the St. 
Louis Southwestern, including the lines in Texas, to be as follows: 
1899, $1.73 per ton; 1900, *1.77; 1901, $1.87; 1902, $1.94, and 1903, 
$2. The price for 1904 is not shown. 

Prices per ton paid by the International and Great Northern Com- 
pany for locomotive coal are shown by that company's '^ Exhibit A,' 
and are as follows: 1897, $2.72; 1898, 12.41; 1899, $2.49; 1900, $2.41; 
1901, $2.66, and 1902, $2.79. 

This company is now using oil on a large part of its line. 

Prices per net ton paid for coal by the Texas and Pacific Company 

are shown by that company's written statement "l,"as follows: 1892, 

$2.57; 1896, $2.34; 1902, $2.25, and 1908, $2.25. 

A verage prices paid for fuel by the Gulf, Colorado and Santa Fe 

Company are shown by that company's '' Exhibit A," and are as fol- 
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lows: 1892, 13.43; 1896, *3.09; 1902, ^2.57, and 1903, $2.01. ^Other 
prices named in the same exhibit are: Ties, 1892, $0,434; 1896, $0,325; 
1902, $0,398, and 1903, $0,443. Rails, 1892, $41.19; 1896, $30.28; 
1902, $30.81, and 1903, $31.53. 

The different respondents were requested to file statements showing 
prices of supplies and materials according to actual purchases made in 
1892, 1896, 1902, and 1903. Some of them complied with this request, 
but others replied that thej^ were unable to do so. In the statements 
filed ver}' few comparisons are made between 1892 and 1903, except in 
case of the International and Great Northern Company. We invite 
the particular attention of the Commission to that company's Exhibit 
A, which appears to be quite full and complete. In many cases no 
difference in price is shown, but there are 175 instances where such a 
difference exists. In 86 cases the price is higher and in 89 cases 
lower in 1903 than in 1892. 

Beginning with January 1, 1900, there was a gradual increase in the 
prices of supplies and materials until July 1, 1903, but since the latter 
date there has been a substantial decrease. Comparing the first half 
of the 3^ ear 1903 with a period of time just previous to the depression 
of 1893, prices of supplies and materials averaged substantially the 
same. Mr. McBride, a man of very wide experience in such matters 
and who exhibited both intelligence and impartiality, said, in speaking 
of prices, that if the 3^ear 1890 were compared with the early part of 
the year 1903 he believed not much difference would be discovered. 
Some kinds of lumber, such as stringers and caps and high-grade lum- 
ber used in the construction of passenger cars, have advanced in price; 
but, on the other hand, there has been a decrease in the price of steel 
rails and a large number of other articles closely related thereto. 
Although coal has advanced in price somewhat during the last two or 
three years, the price is less now, according to statements made by 
respondents, than it was in 1892. 

Much data have been furnished by respondents concerning prices, 
at different periods, of locomotives and cars, but the data are wholly 
worthless for the purposes of comparison. Respondents show that 
locomotives and cars purchased now cost much more than those pur- 
chased formerly, but this is because of improvements in construction, 
which have added greatly to the capacity and durability \ Mr. McBride 
tells us a car of the same kind can be built as cheaply now as it was 
ten years ago. If respondents are building more expensive cars now, 
it is presumabl}^ because they consider it economy to do so. 

Cross-ties have increased in price and value to some extent for cer- 
tain classes of ties, but not to as great extent as some of the witnesses 
claim, if we are to believe the statements contained in the Missouri 
Pacific printed annual reports. For calendar year 1901 (at p. 37) ties 
in Iron Mountain road cost in the track 35 cents (see the printed 
reports), while for 1897 (p. 31), 32 cents. 

xhe item of coal is an important one and the item of freight upon it 
is important. The comparative cost of coal to am" company or system 
of road is, hence, affected by freight rates included in the cost. The 
following table taken from the printed annual report of the Missouri 
Pacific Railway system for 1897 (at page 36) is interesting: 

Average cost of coal per ton, excluding company freight $1. 2386 

Average cost of coal per ton, including comp^iny freiglit 1 . 2802 

Average cost of coal per ton, including freight and handling 1 . 3801 

Amount of company freight included m cost of coal purchased W^^W.^ 
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The reduction in average cost per ton of coal purchased for the com- 
pany's use during a period of fifteen years ending December 31, 1897, 
IS shown in the following table: 



Year. 


Cost per 
ton. 


Year. 


Cost per 
ton. 


1883 


J1.799 
1.773 
1.74 
1.519 
1.435 
1.341 
1.392 
1.344 


1 

1 1891 


S1.289 


1884 


; 1892 


1.273 


1885 


; 1893 


1.26 


1886 


1894 


1.287 


1887 


. 1895 


1.228 


1888 


1 1896 


1.204 


1889 


' 1897 


1.239 


1890 


1 









For 1902 coal cost, average for the Missouri-Pacific system, exclu- 
sive of company freight, $1.40.70 per ton. 

Cost of coal to Texas and Pacific Railway Company, including cost 
of handling, from 1894 to 1903, as shown in printed report for 1903 
(p. 33) as follows: 

Coal consumed. 



Year. 



Cost per 
Tons con- ton in- 
sumed. \ eluding 
' handling. 



Total. 



1894 
1895 
1896 
1897 
1898 
1899 
1900 
1901 
1902 
1903 



266,331 
271,584 
258, 681 
308, 478 
322,109 
340,476 
402,049 
511,639 
485,646 
525,972 



^50 
2.36 
2.34 
2.30 
2.25 
2.23 
2.23 
2.29 
2.25 
2.45 



S665, 

641, 

607, 

710, 

724, 

758, 

898, 

1,175, 

1,092, 

1,293, 



036.40 
174.83 
072.62 
150.65 
919. 14 
128. 98 
480.37 
179.71 
876.03 
498.84 



Tons of 

freight 

handled 

1 mile. 



435,438,518 
443,488,440 
414, 477, 264 
548, 323, 830 
512,005,537 
562, 534, 762 
670,117,052 
882,755,595 
738,442,848 
836,682,262 



The following table, No. 5, shows the economy in use of fuel which 
has resulted from improvements in roadway and equipment: 

Table No. 5. — Average number of tons of freight caii^ied 1 mile per ton of fuel consumed 

by freight locomotives. 



TEXAS AND PACIFIC RAILWAY. 

Ton-miles. 

1892 2,137 

1896 2,622 

1902 2,623 

1903 2,755 

ST. LOUIS, IRON MOUNTAIN AND SOUTHERN RAILWAY. 

Ton-miles. 

1892 3,824 

1896 4,054 

1902 3,707 

1903 3,978 

MISSOURI, KANSAS AND TEXAS RAILWAY. 

Ton-miles. 

1892 2,220 

1896 2,394 

1902 2,488 

1903. 2,568 
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We have thus set forth at length the testimony as to the range in 
prices of materials and supplies because it can not be tabulated for 
want of definite figures. Even if we had definite figures as to prices, 
the amount of the various materials and supplies required would have 
to be ascertained before it could be determined to what extent opera- 
ting expenses were increased or diminished by the advances and reduc- 
tions of the prices. 

Summary oh to some principal items of materials and supplies, — Iron 
articles of all sorts declined 33 per cent from the highest price of 1903. 

Pine lumber, except heavy timber, shows no increase. 

Oak and poplar lumber and timbers decidedly increased. 

Steel rails, structural steel, and trust articles remained steady for 
four years. 

Cement declined. 

Oils remained steady. 

Excavations — earth, no decrease — possibly increase. 

Excavations — rock, declined. 

Coal increased to most companies over 1901 and 1902, decline from 
1892. 

Cars increased in price, but appears offset b}^ quality and size. 

Locomotives, not shown to be more expensive when considering 
their power and durability. 

On the whole, it is not shown that the cost of operation had been so 
materially increased by such increases as there were in price of supplies 
and material as to justify the advance in the rates. 

III. The financial condition,^ expe^iditures,^ operating efxpenses^ net 
eaimings^ and various other matters pertaining to the operation of the 
respondents^ lines of railway, — Improvements in condition of properties 
of all of the lines in question have been very great during the past 
four years. This is established by several witnesses and is set forth 
in detail in the printed annual reports of the respondents and in their 
reports to the Commission, and the economy of these improvements is 
reflected in the ability of the roads to handle a greater tonnage at a less 
cost. As a matter of course, during the time these lines are undergo- 
ing the improvements in roadway and bridges, etc. , there is a necessarily 
increased cost of operation, arising from various sources. Work- train 
mileage is increased; consumption of fuel is increased; repairs and 
maintenanceof equipment are increased; general expenses are increased; 
heavier tonnage of company freight is increased; the total cost of labor 
is greatly increased. And all of these increased expenses occur regard- 
less of whether the cost of these improvements, betterments, and addi- 
tions are charged to operating expenses, to capital, or to income account. 
This can be easily shown from various comparisons in the accounts 
showing operation in detail, but we consider it so evidently true that 
we will not take up space to do so. 

The net income from operation and the per cent it bears to the value 
of the respondents' lines of railway is the most material matter for 
consideration, yet it was not taken into consideration in increasing the 
i^ates. All of the witnesses agree that in all of the discussions relating 
to the matter of increasing these rates the sole matter which prompted 
them was that operating expenses were increasing because of increased 
cost of labor, materials, ana supplies, and that the roads needed more 
money to meet them. Now, this was the position of the roads which 
were earning the most, as well as those earning the least. The uet 
earnings show more than a fair earning upon \X\^ \«\w^ q>\ >i£i^ ^x^^^xS^ 
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of respondeots as a whole, and to each of them in particular. Not, 
indeed, the net earnings reported in ail cases, bnt the real net earnings, 
had only real operating expenses and not the cost of betterments been 
deducted from the gross earnings. 

In order to show the financial condition, value, and the earnings and 
expenditures, etc., of the respondents' lines of railway, we insert here 
a table which is largely self-explanatory. 

Table No. 6. — Oomparatiie table, elufwing mileage, eapitolaation, aHinated rafue, camr 
itu/f, and e^pemee per mile qf line of respoiidenU for the yean lS9g, 1901, 190S, and 
190S, endiny Jane 30, taken from anmitU reporta to the Interstate Commerce Commit ion, 
except estimated valuation, which is bated on i<aluation of railroad eomtniigitm of Texa», 
and additional iinproveinenlt ghown by tke tettimony of Mr. Thompium, engineer of Texas 



SC l/Hifs and SouUiwei 



d Ban Francispti Hwy.; 



Mileage. I Capital iuit Ion. 

I Total fXl-fri^l^r Total per 



InternaUonnland Grei 



Calf, Colonido i 



AtdiiKn, Topelie and fit 



Itne. 



M.Ml 
l!9,]7a 



S81,640 

66,41S 
6^,650 

111.311 

167,510 
c 56, 617 

54; 776 

93,208 

117:516 
121, 35S 

54,165 
fi&,gSS 
67,478 



M,31U 
■a] 710 



29,848 /o9,09T 



In luclndee mileaee of St. LoiiIb Southwestern R 
lb" Incladee .'a rolles o( proprietary companies. 
Is tndndes 112 mitca of pniprletaiy iwmpanles. 



vioeladee 8 ntllei n, 



ly Company of Texai". 
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Table No. 6. — Comparatice table showing mileage^ capita I izatioriy estimated value, earn' 
ings, and expenses per mile of line of respondents, etc. — Continued. 



Name of road. 



Gross 

carninufH 

per mile 

of line. 



Missouri, Kanstis and Texas 
Rwv.: 

1892 

1901 

1902 

1903 

St. Louis and Southwestern 
Rwy: 

1892 

1901 

1902 

1903 

St. Louis and San Franoi<!co 
Rwy: 

1892 

1901 

1902 

1903 

Missouri Pacific Rwv: 

1892 

1901 

1902 

1903 

St. Louis, Iron Mountain and 
Southern Rwy.: 

1892 

1901 

1902 

1903.:..'. 

Texas and Pacific Rwy.: 

1892 

1901 

1902 

1908 

IntemationalandGreatNorth- 
em Rwy.: 

1892 

1931 

1902 

1903 

Gulf, Colorado and Santa Fe 
Rwy.: 

1892 

1901 

1902 

1903 

Chicago, Rock Island and Pa- 
cific Rwy.: 

1892 

1901 

1902 

1903 

Atchison, Topeka and Santa 
Fe Rwy.: 

1892 

1901 

1902 

1903 



Oper- 
ating ex- 
penses 
per mile 
of line. 



Net 

earnings 

per mile 

of line. 



$5, (ioO 
(5,808 
6, 502 
6,616 



5,249 
6,897 
7,029 
7,187 



5,310 
5,958 
6,791 
6,681 

4,381 
5,044 
5,232 
5,637 



6,558 
8,604 I 
9,751 I 
10,269 I 

I 

4,744 ' 
7,099 
6,733 i 
6,622 I 



4,602 
5,928 
5,355 
5,286 



4,783 
6,374 
6,186 
6,702 



5,497 
6,912 
7,292 
6,601 



Per cent 
of operat- 
ing ex- 
penses to 

gross 
earnings. 



^4,078 
4,931 
4, 762 
4,661 



3,755 
3,953 
4,451 
4,423 



3,125 
3,467 
4,243 
4,325 

3,191 
3. 392 
3,693 
3,845 



4,585 
4,885 
5,937 
6,417 

3,851 
4,505 
4,814 
4,611 



3,851 
4,306 
3,994 
3,997 



4, 513 
4,398 
4,598 
5,524 



3,727 
4,532 
4,530 
4,190 



$1,578 
1,877 
1,800 
1,955 



1,494 
2,944 

2,578 
2.764 



2, 185 
2, 491 
2,548 
2,356 

1,190 i 
1,652 
1,539 
1,792 



1,973 
3,719 
3,814 
3,852 

893 
2,594 
1,919 
2,011 



i 



751 
1,622 
1,361 
1,289 



270 
1,976 
1,588 
1,178 



1.770 
2.380 , 
2,762 ; 
2,411 



Esti- 
mated 
valuation 
per mile 
of line. 



Per cent 
of net 
income 
to esti- 
mated 
valuation 
per mile 
of line. 



.1 



72. 10 
72.43 
72. 57 
70.44 



71.54 
57.31 
63.32 
61.53 



58.85 
58.19 
62.48 
64.73 

72.83 
67.26 
70.58 
68.21 



69.90 
56. 78 
60.90 
62. 49 

81.19 
63.45 
71.49 I 
69.64 



83.68 
72.64 
74.58 
75.62 



94.36 I 
69.01 
74.33 ; 
82.42 



I 



67. 81 
65.56 
62. 12 
63. 48 



$16, 0?7 
19,037 
19.037 
19,037 



1.5,414 ; 
16,788 I 
17,329 ; 
18,101 ; 



17,844 
21, 140 
21, 140 
21,140 



17,060 

18,858 
19,966 
21,668 



18,080 I 
•23,000 ' 
23,000 
23,000 



17, 140 , 
21,733 I 
22,406 

22,828 



9.8 

9.8 

9.4 

10.2 



9.6 
17.5 
14.8 
15.2 



12.2 
11.7 
12.0 
11.1 



$1,159,043 
585,059 
757,727 



Perma- 
nent im- 
prove- 
ments 
charged 
to opera- 
tion, as 
reported 
to Com- 
mission. 



5.2 

13.7 

9.6 

9.2 



4.1 
7.0 
5.9 
5.6 



1.5 
9.0 
7.0 
5.1 



256,785 

198,184 

99,869 



194,526 



116 



379,525 

160,064 

77,807 



302,086 



7,341 

7,784 
7,930 



« 4. 138 
4, 159 
4,615 



3,203 I 
3,625 , 
3,315 I 



56.36 
53.43 
58.19 



a Based on a total including a special betterment fund of $900,000 
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Name ol road. 


Perma- 
nenl im- 

iiis 

mission. 


"mUto'f'' 


Malnte- 
eqnlp- 

line. 


"^mneof' 


Conduct- 
I^rmi^e 


per mile 


Uinonrl. Kanaw, and Texas Rwy.: 




938 
1,127 

liwi 

W7 
883 

1,5(K 


S391 
599 

579 

SB! 

.M7 
622 

720 

768 
826 

1 

5M 

1,103 
«S0 


ii 

i;6J7 

1,303 

i;6o.i 

1.893 
1,060 
2,112 
2,279 

i;782 
1,817 

1,528 

?;i 

1,M9 


$2,122 
a! 794 

2;2B2 

iS 

2,471 

1,662 
1,798 

2; 134 

IS 

3,615 
3.902 

2.093 
2,553 

2^580 

1.793 

tin 

i:^ 

2,5,» 
2,631 

11 


























M8 




vao,m 












8t. LouiBBud San Fianclsco Rwy.: 


,ro 




1§0,S57 














m«o^ Pacific Kwy.r 














1.457.«97 








^^J 












780,287 
l,140,«a 








Texas and Pairillc Rwy.: 


283 










IMS 






149, Ml 










11.433 




Gull, Colorado and Santa Fe R«y.: 








































Atchison, Top«ka and Santa Fe Rwy.: 











,i 


i 


iItio 


Ii 


?St 















From this table it appears that net earnings have been incraasing for 
twelve years; that, based upon the value of respondents' lines of rail- 
way, so far as ascertainable, they have earned a fair per cent on the 
cost of the property at all times, and a large per cent in recent years; 
and it is clear that even if 50 per cent be added to the valuation, to 
cover so-called intangible value, still the per cent of net earnings to 
the value is greater than the per cent which can be obtained from othei' 
property offering safe investment. 

Tneie are two systems of railways leading out from St. Louis which 
serve the most important commercial points in Texas, viz, the St. 
Ixjuis, Jron Mountain and Southern in connection with the Texas and 
l^aciSe HaUway and J/iter/iAtional and Great Northern Railway, which 
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through Texat-kana gateway reaches to the West via two parallel lines 
through northern Texas, and via the International and Great Northern 
lines from Long\iew to the Gulf, and to the Southwest via Austin and 
San Antonio to Laredo, on the Rio Grande; and the Missouri, Kansas 
and Texas System, which through the Denison gatewa}' reaches by its 
lines via Greenville to Shreveport, La., and, by north and south lines, 
the large commercial points in northern Texas, central Texas, and 
southern and southwestern Texas, including Gulf ports. 

With a very few exceptions all commercial centers in Texas common- 
point territory are served directly by one or the other of these lines, 
and the most important points are reached by both systems. What- 
ever one of the systems sees fit to do with respect to the rates or serv- 
ice, the other must do or go out of the business. So, likewise, whatever 
either of them does all other lines must do. Furthermore, if a given 
rate is reasonable and enforceable on one of the S3'stems, all other 
railways participating in the traflSc out of St. Louis must conform to 
that rate or go out of the business. Each of these systems of railway 
has been serving the same territory substantially for manv years, witn 
slight additional mileage used in the Texas traffic. We therefore 
consider the evidence more particularly as applied to these lines. 

The other lines reaching Texas from St. Louis which carry any 
volume of this traffic worth speaking of are the St. Louis and San 
Francisco Railway Company, entering Texas via Paris and Denison 
gateways, and the St. Louis and Southwestern Railway through Tex- 
arkana. As to the former there have been so many changes by new 
mileage, arising from acquisition of constructed line, both old and 
new, and by building connecting lines, etc., that it seems very difficult 
at this time to show by comparison or otherwise what rates it ma}^ be 
entitled to make. Previous to three jears a^o it had but 16 miles of 
road in Texas, and that was the terminus of its road from Red River 
to Paris. 

The St. Louis Southwestern of Texas is owned by the St. Louis 
Southwestern through the ownership of its stock, etc. The Missouri 
Pacific does not engage in the traffic except the Iron Mountain, hence 
but little need be said as to it except what is said as to the Iron Moun- 
tain. The Santa Fe and Rock. Island can only haul the traffic via a 
long route, except such as they receive from the above systems at 
junction points. 

Before proceeding to a review of the evidence relating to each of the 
roads we call attention to Table No. 7, which we here insert, and which 
is intended to show the comparative economies introduced into the 
business of handling freight. 
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Table No. 7 .—Shomng volume and dennily of traffic, ecwiuimieii In car and train loading 
for the yeoTf ending- June SO, 1S9S, 1S96, 1900, 1901, 1903, end 190S, jar all of the 
respondeiili'. 



HLsQUri, KanHas a 



St LoulB anil t 



1^'... 



i 3an FraDclsco 



MInoDrl PaclHc^ Rw}'.; 



TenuaJid Pacific Rwy.; 



292, 7M 
872! DM 
file! lis 



Oull, ColoTDdo nnd SbMb Fg 



405, SEA 
4SI^2Wl 



ChlcasD, Rook Isliind sn<t { 



116,412 

45s[ai!> 


220-68 
218,09 
251. OH 


484,465 

K42,37S 
970,ti98 
096, 7S2 


172.20 

288-02 
319.50 


a58,3W 


181-03 
169.20 
178.04 


4fifi:»6 
482,213 


191. IS 






a7.89 !...._ 
35.26 7.384 



173.56 I 
182.68 I 
242.71 I 
239.07 
2,W.29 
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Table No. 7. — SJiowhig volume and deuMtif of traffic, etc. — Continued. 



Name of road. 



Number 
tons car- 
ried 1 
mile per 
mile of 
road. 



Chicago, Rock Island and 

Texas Rwy. — Continued. Twis. 

1901 512,951 

1902 ; 562,231 

1903 590,598 

Chicago, Rock Island and Pa- ' 
cificRwy.: 

1892 341,933 

1896 310,804 

1900 455,687 

1901 484,437 

1902 468,773 

1903 445,905 



Numl^er 

tons [»er 

train 

mile. 



Toux. 
171. 74 
162. 21 
102. 06 



Number 

tons per 

loaded 

ear mile. 



Tom. 
16.17 
U.08 
17.05 



Average 

distance 

haul of 

1 ton. 



1-20.15 


9.18 


136.89 


10.23 


181.84 


11.99 


18-5.04 


12. 12 


15W.06 


11.93 


187. 79 


12.91 



Miles. 
82.80 
83.36 
87.37 



197.00 
196.99 
216.02 
232.00 
220.67 
231.44 



Percent Passen- 

of empty ger car 

to total mileage 

car mile- per mile 

age. of line. 



Per cent. 
28.07 
28.69 
36.89 



24.22 
25.64 
25.58 
26.21 
29.50 
32.19 



Afiles. 
6,001 
7,135 
6,069 



9,045 ! 

9,640 ! 

10,000 1 

9,469 ' 



Pai^sen- 

ger train 

mileage 

per mile 

of line. 



MiUx. 
1,190 
1,242 
1,003 



1,867 
1,597 
1,723 
1,844 
1,961 
1,917 



St, LouiH^ Tnm ^Lountaln and Southern, — This road is shown to 
have earned, net, per mile of line for the year ending June 30, 1902, 
$3,814, and for the following jear $3,852; and it is also shown that 
there were for a few j^ears just previous substantial increases in the 
net earnings of each year above the preceding one. The gross earn- 
ings per mile of line were for vear ending June 30, 1901, $8,604: 
for 1902, $9,751, and for 1903,^4^10,269. The operating expenses 
increased from $4,885 per mile for the jear ending June 30, 1901, to 
$5,937 for 1902, and $6,417 for 1903. 

This increase in operating expenses can not reasonably' be accounted 
for in the increased business of the road, considering the economies 
which were introduced in handling that business. The total tonnage 
for the year ending June 30, 1901, was 6,448,762 tons: for 1902 it 
was 7,029,066 tons, and for 1908 it was 7,725,270 tons. No permanent 
improvements appear to have been charged to opemting expenses 
during the jears 1901 to 1903 in the report to the Commission, but it 
is quite certain that these oxtraordinar}- expenditures during the last 
two years mentioned were in part for permanent improvements and 
betterments. 

We may state here a proposition which it is well to bear in mind in 
considering operating expense accounts as reflecting the making of 
improvements, additions, and betterments, and that is that the item of 
maintenance of wa}' and stiiictures and the item of maintenance of 
equipment must ordinarily embrace whatever was expended in the wa}' 
of betterments, additions, and permanent improvements charged to 
operation, and that the items of conducting transportation and of gen- 
eral expenses will not contain {^uch betterments and additions. 

It may be also observed that the item of conducting transportation 
nearly always reaches 50 per cent or more of tie total operating 
expenses, and the twenty-six subdivisions of conducting transportation 
contain a detail of items which would fluctuate most b}^ a change in 
the prices of fuel, labor, and small articles of supplies and materials. 
And, furthermore, if prices of supplies, labor, and material remain the 
same, the item of conducting transportation, when considered in con- 
nection with the volume of business, acts as a barometer in indicating 
the effect of the economies us(»d in handling that business. For exam- 
ple, there is not any ver}' good reason to suppose that the cost of main- 
tenance of wa}' and structures would be substantially any greater for 
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the handling of the tonnage above stated of 1901 compared with the 
tonnage of 1902, or of the tonnage of 1903 compared with that of 1902. 
There might be some slight ditferencs; in the nature of things it must 
be very slight. Therefore the increase in the item of maintenance of 
way and structures per mile of line from $834 in 1901 to $1,201 in 
1802 and $1,247 in 1903 can not be accounted for on the basis of the 
increased business being carried over the road, and we must look to 
some other source for the real reason. To a somewhat more limited 
extent the same may be said of the increase in the item of mainte- 
nance of equipment from $826 per mile for the year ending June 30, 
1901, to $1,032 per mile for the following year. We think the 
increases must ^ have been due to the making of permanemt improve- 
ments, betterments, and additions. On page 8 of the printed report 
for 1901 of the Missouri Pacific system it is stated: 

The policy of making liberal expenditures, with a view of reducing cost of trans- 
portation and meeting the necessities of an increased volume of traffic, has been 
continued during the year. 

Again, on page 9: 

Independent of appropriations of income for improvements heretofore specified, 
the expenditures for mamtenance of the road and equipment were upon a liberal 
scale. The amount charged to maintenance of way amounted to $905 per mile. 

Also on page 9 it is stated: 

The result of the foregoing expenditures will be to reduce the cost of transporta- 
tion. Some benefit has already been received, but full measure of resultant economy 
should be found in the reports of subsequent years. 

By reference to the printed report for the calendar year 1902, the 
following appears (p. 93): 



1902. 



Tons of revenue freight I 7, 298, 843 

Tons of revenue freight carried 1 mile | 1, 797, 731, 811 



Tons per mile of road 

Tons in each train 

Tons per loaded car 

Earnings from revenue freight 

Earnings per mile of road 

Earnings per freight-train mile 

Earnings per freight-car mile 

Earnings per ton revenue freight 

Earnings per ton revenue freight per mile. 



4,114 

351.7 

16 

$13,650,349 

7,929 

2.75 

.09.971 

1.87.021 

.00.759 



1901. 



Per cent 
increase. 



6,948,006 

1,732,010,131 

3,917 

307.2 

15.4 

$13,104,756 

7,605 

2.39 

.09.481 

1.88.612 

. 00. 757 



5 

3 

5 
14 

3 

4.2 

4.3 
15 

5 



8 

5 
6 



0.4 



On page 97 it appears: 

Per cent. 

Number of train-^ run decreased 4. 3 

Number of miles run bv trains decreased 9. 3 

Number of loaded c^rs in each train increased 10. 5 

Number of miles run by cars in each train (average), loaded, increased 4. 7 

Per cent of loaded car mileage to total car mileage, increased 8 

From the data furnished by Commission's office offered in evidence 
it appears that from 1897 to 1903, years ending June 30, the freight 
tonnage of this road increased about 100 per cent, number of tons 
hauled in train increased from 210 to 373, and the gross revenue per 
train mile increased from $1.M. 776 to $2.17.241. 

It also appears from the same data that the company, after paying 

interest on its funded debt of $49,425 per mile of line in 1902 at the 

averag'e rate of 4.62 per cent and a 6 per cent dividend on the capital 
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stock of the company of $18,053 per mile, and in addition thereto all 
fixed charges, and after pajin^ for permanent improvements charged 
to income account of $780,267, had a net surplus from the year's opera- 
tions and income of $1,855,947. This is of course upon the basis that 
the operating expenses charged were all incurred for real operating 
expenses. 

Upon this basis it needs no argument to prove that this company 
was not justified in increasing the rates of freight. The foregoing 
facts, however, showing the economies in handling the traffic and the 
increase in its volume satistie?^ us that there must have been embraced 
in the items of maintenance of wa}' and structures and maintenance of 
equipment large additions and betterments to the eompanj 's proper- 
ties, adding to their value and in that way paying dividends to its 
stockholders in addition to the dividends mentioned. 

The printed annual report of the calendar year 1901 shows that the 
companv freight hauled by this road amounted to about 8 j^er cent of 
the total freight tonnage moved (see p. 93. printed report), and for the 
year 1902 it amounted to about the same proportion (see printed report 
for that year, p. ^3). The extensive improvements and betterments 
of this line of road, amounting almost to reconstruction during the few 
years last past, prol^ably accounts for such a large percentage of com- 
pany freignt, and it would necessarily result that the proportion of 
operating expenses would be thereby increased. 

All of these facts tend to prove that such increases as there were in 
cost of labor and of some supplies and materials were more than offset 
by the economies shown in handling the traffic, and sufficiently indeed 
to cover this large volume of company freight, all of which is ulti- 
mately reflected in the increased net earnings as above shown. 

No justification, therefore, is shown on the part of this road for 
having increased the rates of freight under investigation. 

Te;eai^ and Pacific Railway. — Explanatory of the conditions existing 
at the time the advances were made in these rates, we quote from 
the printed annual report for the calendar year 1W2, page 13, as 
follows: 

The result of the business of the Hne for the year ending Dei'enil>er 31, 1902, com- 
pared with the previous year shows a decrease in gross earnings of $533,340.76, or 
4.53 per cent, and a decrease in the net of $251,180.47, or 6.72 per cent. 

This decrease in earnings is due to exceptionally poor crops in Texas during 1902, 
sucxjeeding a previous year of very limited production of cereals. These conditions, 
coupled with unusually heavy floois during the closing months of the year, seriously 
interrupting the movement of trains, retarded general trattic and affected earnings 
to a corresponding extent. 

The outlook for 1903, however, in the opinion of those qualitie<l to judge, is exceed- 
ingly bright. More careful tillage, increased acreage under cultivation, growth of 
immigration into the State, accompanied by the general prosperity prevailing through- 
out the country', will undoubtedly produce more satisfactory results. 

Other explanatoiT statements along the same line as contained in 
the report are deemed unnecessar}- to quote. 

The condition of the properties of the company for performing 
service at a less expense is shown by a statement which we quote from 
page 16, as follows: 

The physical condition of the prof>erty was also greatly improvtMl during the year 
by a liberal expenditure for heavy steel rails and ballast to meet the retjuirements of 
its increasing business, particularly on the New Orleans division. With these 
improved conditions the company will be enable^! to handle with greater facility a 
much larger volume of traffic at a reduced cost. 
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On page 18 of the annual report for 1903 the following appears: 

It is gratifying to state that the earnings of the property the past year, both gross 
and net, exceeded anticipation and have proved greater than for any previous period. 

The increase in net earnings over the previous vear is stated at 
$324,327.01, or 1).30 per cent. 

The total freight tonnage of this system a little more than doubled 
from the yeai- 1897 to 1903, as shown by the reports ending June 30 
for each of those years. 

As shown in the tables submitted in connection with this brief, both 
gross and net earnings materially' increased. The expenditures for the 
maintenance of way and structures are shown to have been on a very 
liberal scale from 1898 on to and including 1903, if we are to take as a 
basis of a liberal expenditure for that item what is said in the annual 
report of the Missouri Pacific S3'stem. as referred to wherein that sys- 
tem considers $905 per mile for maintenance of way and structures as 
being upon a liberal scale. 

The Texas and Pacific expended for maintenance of way and struc- 
tures for the year ending June 30, 1901, $1,004; for 1902, *1,116, and 
for 1903, $948 per mile of line. The same may be said with respect 
to expenditures for 1901, 1902, and 1903 for the maintenance of equip- 
ment. The item of conducting transportation per mile of line remained 
substantial^ the same for the three years just mentioned, and so as 
to general expenses. Doubtless the extensive improvements which 
the evidence in this case shows were being made upon the line of this 
road and its equipment render it capable of introducing extensive econ- 
omies into the manner of handling traffic, which, with the prospec- 
tive increase in the volume of traffic, must be more fully reflected in 
subsequent years, though it does not appear from the reports of this 
company that for the three years last past such material economies 
have been introduced into the handling of traffic as have been by some 
other roads, but it does appear from the data furnished by the Com- 
mission's office and introduced in evidence that the averaofe tons of 
revenue freight per train mile in 1893 were 143 as against 201 for the 
year 1903. 

The average carload, as shown by calendar years (comparison on 
page 15 of the printed annual report for 1902), shows that m 1894 the 
average number of tons per carload was 10.17, and for 1903, 13.40, and 
including company freight 15.39. It is also shown on page 15 of the 
printed report for 1902 that the expenses per ton for transportation in 
1893 were $2.18, and in 1902, $1.50, and on page 16 of the same report 
it appears that for the calendar year 1893 the net earnings per mile 
were $1,411, and for 1902, $2,053, and on page 16 of the printed report 
for 1903 it was $2,205.35. 

It is shown on page 6 of the printed report for 1903 that, based 
upon the mileage owned, the total bonded debt is $31,225.36 per mile, 
and the stock issued $21,217.19 per mile. It is there shown that the 
funded debt consists of $25,000,000 of first-mortgage bonds, $25,000,000 
of second-mortgage bonds, and $4,176,000 of Louisiana Division branch 
line bonds. The second-mortgage bonds outstanding are held by the 
St. Louis, Iron Mountain and Southern Railway, and the interest upon 
those is not obligatory unless earned. The total interest charges on 
this total bonded debt is $1,482.65 per mile, of which $798.47 is obli- 
;D^atorj, and $684.18 is conditional. These bonds bear 5 per cent 
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interest. For the years 1901, 11)(>2, and 1903 it appears that this inter- 
est was paid. At all events, after deducting from the total income for 
the year ending June 30, 1901, the interest accrued, and permanent 
improvements charged to income account of $533,450, and all fixed 
charges, there was a surplus from operation of $1,21 7,1()8, which, 
based upon the mileage owned, would be $774 per mile of line then 
owned. 

For the year 1903 the report of this company to the Commission 
shows a deficit of $893,880, but when it is considered that in addition 
to the deduction from net earnings of the interest accrued on the funded 
debt there was deducted $1,494,573, which was expended for pern)a- 
nent improvenients, instead of there being a real deficit there was a 
surplus used for permanent improvements of $H00,697, equivalent 
to $372 per mile of line owned. In the 3^ear ending June 80, 1903, 
there was deducted from the net earnings interest on the funded debt 
accrued and an amount expended for permanent improvements of 
$2,877,797, besides fixed charges, which resulted in an apparent deficit 
of $2,14(),192, which if deducted from the amount expended for perma- 
nent improvements would leave a real surplus of $731,605, equivalent 
to $454 per mile of line owned. 

As shown in table No. 6, ante, the percentage of earnings to the valu- 
ation of this propertv shows that it earned, in 1892, 5.2 per cent; in 
1901, 13.7 percent; in 1902, 9.6 per cent, and in 1903, 9.2 per cent. The 
5 per cent on $31,225.36 per mile of line owned, being the amount of 
the bonded debt, furnishes fair income upon the property — indeed, it 
is very much more than 5 per cent on the actual value of the property, 
as shown by the evidence m this case. 

Considering the very extensive improvements which have been made 
upon that line of road, the cost of maintenance for the future certainly 
ought to be considerably less than it has been for the past four years. 
The average expenses of maintenance of way and structures per mile 
of line for the years previous to 1901 were very much less than they 
have been since that time. The remarks made in connection with the 
Iron Mountain upon this subject may be referred to without repeating 
them at this place. 

The gross earnings of this road per mile of line have been quite large 
considering the geographical location of it, from the fact that the Rio 
Grande division, from Fort Worth to El Paso, for the most part runs 
through a very sparsely settled country having a light loc^l trafi[ic. 
The gross earnings of the Atchison, Topeka and Santa Fe Railway 
proper for the year 1900 were $6,532 per mile, a little less than the 
gross earnings for the Texas and Pacific for each of the three years 
ending June 30, 1901, 1902, and 1903, while expenditures for mainte- 
nance of way and structures on the Atchison, Topeka and Santa Fe 
amounted to $844 per mile, which was about the average of that road 
for ten years, from 1893 to 1902, inclusive. 

The percentage of operating expenses for that company, for that 
year, to the gross earnings was 57.86 per cent, while on the Texas and 
Pacific the percentage for the same vear was 70.92 per cent, and for 
years ending June 30, 1901, 63.45 percent; 1902, 71.49 percent; 1903, 
69.64 per cent. For the calendar year 1903 it was 68.51 per cent. 
(See printed report, p. 16.) The cost of maintenance of equipment on 
the average for four years, from 1900 to 1903, inclusive, on the Atchi- 
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son, Topeka and Santa Fe, per mile of line, was $831, and on the Texas 
and Pacific, $796, a difference of $37 per mile on the average for the 
four years. 

Of course there are many different conditions on the two systems 
of road, but this same comparison and same showing can be made 
with respect to others of the defendants in this case; for example, the 
Chicago, Rock Island and Pacific. The cost of maintenance of equip- 
ment on the average for four years, from 1900 to 1903, inclusive, on 
the Chicago, Rock Island and Pacific was $701 per mile of line. As 
another basis of comparison take the Iron Mountain and Southern, on 
which the cost of mamtenance of equipment per mile of line was $841, 
which represented a freight tonnage of more than twice as much as the 
Texas and Pacific. So that, when we consider the fact that wages and 
the cost of supplies and materials entering into the item of mainte- 
nance of equipment can not be materially different on these different 
lines, it argues strongly that the Texas and Pacific Railway Company-, 
in that item of operating expenses has embraced large amounts for 
permanent improvements and additions to its equipment which are not 
shown in its accounts at all, else there has been an era of extravagance, 
and in either case the public should not suffer bj^ increased rates of 
freight. 

Ihe International and Great Northern Railway, — This road makes 
a poor showing in the amount of net earnings reported, as is shown in 
Table No. 6, ante. An examination of the gross earnings, however, 
tends to show a fairly good condition for a western road. The gross 
earnings for 1900 were $5,067 per mile; 1901, $5,928; 1902, $5,355, 
and 1903, $5,286. Notwithstanding the fact that it is claimed for this 
road that it needs more net earnings than it has been making, some of 
the items of operating expenses per mile of line are on as liberal a 
scale as the same items on roads which are making a great deal more 
net money per mile of line and handling a much larger tonnage. For 
example, the expenditures per mile of line for maintenance of way 
and structures, as charged in the operating expense account for the 
year 1901 were $1,175 per mile; for 1902, $1,041 per mile, and for 
1903, $967 per mile; while the av^erage from 1893 to 1900, inclusive, 
amounted to about $800 per mile. The increased amount, therefore, 
must have been expended for betterments and improvements. The 
evidence very clearly shows this. 

Mr. Thompson testified that while this road was valued by the Texas 
commission at $18,080 per mile in 1895, extensive improvements had 
been made of both the road and equipment, so that he considered it 
worth about $23,000 per mile in 1903. Since no improvements are 
reported, either those charged to operating expenses or to income 
account, or as being paid for in any other manner, it must be conceded 
that if Mr. Thompson's evidence is correct this companv, in addition 
to its net earnings reported, has in fact received its dividends by the 
improvement and reconstruction of its property and in supph'ing the 
equipment necessary to perform its service. 

The auditor of this company testified at Chicago that all of the 
improvements which had been made, whatever they were, including 
renewals and repairs, had been paid for out of the earnings and had 
been charged in the operating expense account, and that they kept no 
account showing improvements and betterments unless itwas new 
construction of additional lines. 
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It was contended on the part of the attorney representing this road, 
Judge Stedman, as shown in the Chicago record, pages 366 and 367, 
that improvements in the way of betterments, like tne building of a 
new depot where there had been none before, was a proper item to be 
included in operating expenses; and thereupon it was remarked by a 
member of this Commission at the hearing that, even conceding the 
contention to be true, yet it was important to know just what the road 
had been doing with its money, in order to properly decide the case. 
This we give as our reason for at this place making the showing that 
the net earnings no not really reflect what they ought to be under 
normal conditions, when extraordinary renewals and repairs are not 
required. 

If the increased value of this road, by reason of betterments made 
from operating expenses, should be taken as a basis of earnings — and 
we do not dispute that proposition — then it must be considered as an 
asset which the company has obtained from operation, and when so 
considered it becomes an additional dividend to be added to the net 
earnings reported. 

It can be readily seen that were this done the net earnings would 
make a showing suflScient to pay its interest and a dividend to its 
stocfeholders. 

The mileage of this line increased from 885.70 miles on June 30, 
1901, to 1,006.53, June 30, 1902, and 1,104.60, June 30, 1903. The 
total gross earnings of 1901 and 1902 were piactically the same, though 
reduced per mile of line. The total gross earnings for 1903 showed 
an increase of about 9 per cent, though the amount per mile decreased 
slightly. (See Table No. 6 ante.) The density of traffic on this line, as 
shown in table No. 7, has always been much less than on the lines of 
the other respondents, and it can not be expected that extensive 
improvements can be carried on out of its earnings and still pay inter- 
est on a bonded debt equal to the value of the road and a dividend to 
the stockholders. 

The Missouri^ Kansas and Texas Railway Company {Jboth cmn- 
panies). — This company should be treated as a system. 

The net earnings for the year ending June 30, 1901, were $1,877; 
for 1902, $1,800; for 1903, $1,955. To this should be added the per- 
manent improvements charged to operation as reported, $522 per mile, 
of line owned, for 1901, $257 per mile for 1902, and $328 per mile for 
1903, which brings the real net earnings up to $2,399 for 1901, $2,057 
for 1902, and $2,287 for 1903. The company paid its interest, 4.15 
per cent, on a basis of $34,540 per mile of funded debt for the year 
1903, and paid for pennanent improvements, charged to opemting 
expenses, $757,727, and all its fixea charges, and had a surplus remain- 
ing of $1,099,916. This is according to the data furnished by the Com- 
mission's office. 

The printed annual reports in evidence for the years ending June 30, 
1902 and 1903, show in detail the conditions of the property and the 
improvements that have been made, as well as the financial statements, 
with an increase in both gross and net earnings, as well as in the econ- 
omies in the handling of the traffic. 

As shown by the tables heretofore introduced, there was a liberal 
expenditure for maintenance of way and structures charged to operat- 
ing expenses; and this same policy seems to have been pursued through- 
out the entire system. (See testimony of Mr. Thompson^ reooi:A^'^^. 

DAP— 05 7 
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625, 629, and 630; and also testimony of Mr. Maxwell, transcript of 
evidence, pp. 248-250, and 255.) 

One of the facts with regard to this system of road is that it does 
not have terminals of its own, but at most of the important points 
makes use of others by a system of rentals and trackage arrangements 
of one kind and another, which of course increases the proportionate 
amount of expenses incurred in its operation. Considering the value 
of the road, as shown by the testimony of Mr. Thompson and as intro- 
duced in the table heretofore presented, the net earnings reported give 
this road a good showing from the standpoint of earnings. It must be 
borne in mind that the estimated value of this road embraces the 
improvements and additions as shown by Mr. Thompson's testimony. 

The road is favorably located throughout the entire length of its line 
in a rapidly developing country, and there is no reason apparent from 
any of the testimony in the case why this road should not continue to 
prosper. 

The complaint that it has never paid a dividend upon its stock 
is of little consequence when it is seen that it is bonded for more 
than its value and pays interest on its bonds regularly, there remaining 
a large surplus after extensive improvements upon its line and additions 
to its property. 

We quote the following from the printed report for the year ending 
June 30, 1902 (pp. 6, 7, and 8) : 

The volume of your company's business continues to show an increase. The gross 
earnings were $16*391,399.91, showing an increase of $988,316.80, and the operating 
expenses w^ere $11,547,206.33, showing an increase of $723,192.71. The aggregate 
tonnage shpws 5,014,429, being an increase of 129,453 over the previous year. The 
earnings per ton per mile were 0.904 cent, against 0.927 cent, and the tons hauled 
per tram mile were 206.4, against 212.2 for the previous year. The decrease in cotton 
tonnage of 47,529 tons was caused by the short crop, and the competition of rival lines 
has diverted a certain proportion of coal traffic which was formerly received by your 
road, but the losses thus created were compensated by increased movement in other 
commodities. The freight earnings increased $535,074.42 and passenger earnings 
$382,597.59, the large increase in the latter bearing significant witness to the general 
activities throughout the region traversed by your railway. 

Improvements under way at the time of the last report have been completed and 
new work commenced, the most important items of which may be briefly described. 
Various changes of alignment have been made amounting to 22 miles; the reduction 
to a five-tenths ^rade of the line between McAlester and South McAlester is nearing 
completion; an maportant grade reduction at Taylor, Tex., has been completed and 
others have been commenced; about 19 miles of embankment have been made stand- 
ard width; 106 miles of ballasting have been completed with rock, burnt clay, cin- 
ders, or gravel; 189 miles of new 66-pound rails have been substituted for light rails 
on the various divisions and the old rail relieved has been available for relaying else- 
where; 11 steel bridges have been erected or strengthened; 79 concrete culverts have 
been built, replacing small trestles, and a large amount of work has been done upon 
other trestles in strengthening them to bear heavy equipment; 1,493,779 ties have 
been put in the track; 46 miles of sidetracks have been constructed; 282 track miles 
of new fence have been built, completing the fencing of the main, line; new depots 
have been built at Whitewright, Koyse, Sadler, Potteboro, and Whitesboro; a fire- 
proof record building was erected at Parsons; additions to the depots and structures 
at Muscogee, South McAleJster, Denison, Hillsboro, and Waco have been completed, 
besides minor buildings at manv other stations; reservoirs have been constructed at 
Denison, Sadler, Windboro, and Waxahachie. 

There were built at the shops 2 locomotives and 61 cars of various design; 513 
freight cars were equipped with air brakes. All the equipment of your company 
has been provided with automatic couplers in accordance with the law. In con- 
nection with the policy of improvement of superstructure it may be of interest to 
note that 829 miles of main line still remain unballasted, 310 miles of main track 
stUl remain laid with light rail, and 302 miles of branch lines unfenced. Contracts 
jbave been made for the delivery of 30,000 tons of steel rails during the current 
jreer and for the fencing of all remaining lines. 
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The policy of the management is based upon the conviction that the rehabilitation 
of your railway must be found in constantly and gradually increasing its eflficienc]^, 
so that in time it may derive a larger percentage of profit from its operations. This 
policy has been constantly followed, and each year has seen a distinct advance in the 
character and capacity of the road. 

It is also shown in printed report for 1903 (p. 8) that — 

•contracts for steel rail have been made for the current year, including 17,000 tons of 
66-pound and 13,000 tons of 85-pound rail, the latter for use upon the Choctaw division. 
With the substitution of this rail, the work of replacement on the main line will 
practically have been completed. 

The St. Louis Southwestei'ii Railway Company {both cmnpanies), — 
The net earnings of the system for the year ending June 30, 1901, as 
shown by the printed annual report for 1902, page 20, were $2,159.37 
per mile of road. For the following year there was a very large 
increase in the item of maintenance of way and structures — 25.70 per 
cent — and an increase in the maintenance of equipment of 21.94 per 
cent. This, together with an increase of 5.50 per cent, so increased 
operating expenses that together with a decrease of 1.62 per cent in 
gross earnings, reduced the net earnings per mile of road to $1,619.63. 
(See Exhibit A, p. 20, printed report for 1902.) 

It is stated on page 13 of that report: 

The decrease in gross earnings is due largely to the drought during the past season 
throughout the country tributary to the line, which resulted in a largely diminished 
cotton crop. The transportation of cotton forms an important factor in the revenue 
of the line, directly and indirectly. Any decrease in the yield adversely affects the 
geneml business of the country and is marked by a falling off in other classes of 
trajBSc, both freight and passenger. 

On page 14 of the same report it is stated: 

The increase of 11.66 per cent in operating expenses is accounted for, principally, 
by the liberal expenditures for maintenance of way and structures, and for mainte- 
nance of equipment during the current fiscal year. 

On page 7 of the same report it is stated: 

During the current fiscal year the policy of permanent improvement of the road^ 
way and track has been continued to a greater extent than ever before, and the 
•equipment and facilities for handling your company's traflic have been largely 
increased. These improvements and the additional improvements contemplated will 
have the ultimate effect of decreasing the cost of transportation, and the beneficial 
results will be more fully reflected in reports of subsequent years. 

For the year ending June 30, 1903, as shown by the printed report 
for that year, page 20, the net earnings per mile of road were $1,565.94, 
which is accounted for apparently by an increase over the previous 
year in cost of maintenance of way and structures of 4.92 per cent, 
maintenance of equipment 1.03 per cent, and general expenses 23.33 
per cent. 

It is stated, on page 13 of that report, that — 

While the gross earnings show an increase of only $11,315.16, or 0.16 of 1 per cent, 
it is appropriate to state tnat this showing would have been much better had it not 
been for the heavy rains which prevailed continuously from November, 1902, to the 
last of April, 1903, etc. 

Again, on the same and following page, it is stated with respect to 
the increase in operating expenses that — 

* * * the principal causes of this increase were large expenditures for labor, 
changing rail (272 miles of light rail having been replaced by heavier rail), and on 
account of the general increase in wages and cost of all supplies. The cost of operat- 
ing trains was materially increased on account of the improvement work, such as 
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adjusting grades, changing rail, etc., in progress, this added cost being a necessary 
and unavoidable expense incident to work of this character. 

The total expenditures under the general head of maintenance of way and struc- 
tures for the fiscal year show an average cost of $1,103.12 per mile of main track 
operated, or an increase of $52.90, or 5.04 per cent, over the preceding year. (Equal 
to an increase of 29.74 per cent over 1901. ) 

TRAIN AND CAR LOADING. 

The following tables, showing the average load per train andper loaded car, reflect 
the improved operating resulte in the way of economical efficiency, these results 
being directly due to improvements in connection with the reduction and adjustment 
of grades, the replacing of light rail with heavier rail, and the acquirement of modem 
and more powerful locomotives and freight cars of a greater capacity. Especial 
attention is called to the fact that the ratio of increase from year to year on the St. 
Louis Southwestern Railway, where the work of grade adjustments has been in 
progress and is now almost completed, is much greater than on the St. Louis South- 
western Railway of Texas, where but little work of this character has as yet been 
done. 

Average loadj in tons, per train {including company material). 



Year ended June 30— 


St. Louis 
Southwest- 
ern Rwy. 
Co. 


St. Louis 
Southwest- 
ern Rwy. 
Oo. of 
Texas. 


Entire 
system. 


1900 


292.08 
317.90 
344. 14 
383.70 


148.49 
150.71 
160.23 
167.09 


231. OS 


1901 


236.02 


1902 


265.80 


1903 


28L68. 







Average load, in tons, per loaded car {inclvding company material, ) 



Year ended June 30— 



1900 
1901 
1902 
1903 



St. Louis 
Southwest- 
ern Rwy. 
Co. 



15.70 
16.77 
17.32 
18.00 



St. Louis 
Southwest- 
em Rwy. 
Co. of 
Texas. 



18.86 
14.68 
16.81 
16.40 



Entire sys- 
tem. 



14.24 
15.88 
16.84 
17.19 



From the foregoing it is apparent that the real net earnings for the 
years 1902 and 1903 are greater than the reports show. The printed 
annual reports mentioned show with minute detail the additions and 
betterments to the company's property. 

One fact is worthy of remarK and that is that in the foregoing quo- 
tations from the printed annual report for 1903, made by the vice 
president and general manager, Mr. F. H. Britton, the economies 
resulting from the use of heavier equipment, as stated, do not exactly 
conform to the testimony of Mr. W. E. Green, vice-president and gen- 
eral superintendent, who seemed to doubt the ultimate economy of the 
heavier equipment. (See transcript of evidence taken at St. Louis, 
pp.' 302 and 303.) 

Oulf^ Colorado and Santa Fe Railway Company {in connection with 
Atchison^ Topeka and Santa Fe RaiVway Contj^any). — Since the Santa 
Fe lines do not reach St. Louis the gulf division, through its connec- 
tions with St. Louis lines, is the principal part of the system interested 
in this case. 
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This company is owned practically by the Atchison, Topeka and 
Santa Fe Railway Company as a part of the Santa Fe system. The 
stocks and bonds appear to be deposited as security for the funded 
debt of the system. By reference to page 44 of the printed annual 
report for the year ending June 30, 1902, of the Atchison, Topeka and 
Santa Fe Railway Company, it appears that the total amount of the 
first and second mortgage bonds of the Gulf, Colorado and Santa Fe 
Company are pledged as security for the funded debt of the Atchison, 
Topeka and Santa Fe Railway Company; and on page 45 of the same 
report it appears that the total amount of the stock of the Gulf, Colo 
rado and Santa Fe Railway Company is pledged as security for the 
funded debt. This being the case, for the purposes of the present 
discussion and proceeding, we take it to be proper to consider it as a 
constituent part of the Santa Fe system, as is done in the printed 
reports introduced in evidence. 

We believe it is correct to say that a part of a system of railway can 
not be considered separately from the system to which it belongs. 
This becomes extremely important with respect to the Santa Fe sys- 
tem, as well as to the St. Louis and Southwestern Railway system, and 
to others which are parties to this proceeding. These constituent com- 
panies oftentimes may be treated as branch lines or feeders to the 
whole system. This is recognized by the statement contained in the 
printed annual report for 1902, above referred to, page 19, in which 
the following statement is made with respect to the Pecos Valley lines: 

Since the publication of the last report $854,000 additional bonds of this road have 
been purchased, so that your company now owns nearly all the outstanding bonds 
and stock. The net earnings of these lines for the fiscal year were 1189,503.50, 
which is equivalent to. 5.47 per cent on the amount paid by your company for all the 
bonds and stock it owns, a result quite satisfactory when it is considered that these 
lines contribute a considerable business to other parts of the system. 

While the same thing is not stated of the Gulf, Colorado and Santa 
Fe Railway Company, yet undoubtedly it is quite as applicable. 

It appears in the data furnished by the Commission's office that for 
the year ending June 30, 1902, the net earnings per mile of line of the 
Gull, Colorado and Santa Fe Railway Compan}^ were $1,588, and for 
the year 1903 that they were $1,178, and a deficit is shown for each of 
these 3'ears. And it does not appear from its report to this Commis- 
sion that any permanent improvements were charged to income 
account in the item of operating expenses. It is definitely shown 
by the printed annual report for 1902, above referred to, that there 
were expenditures for construction and equipment on the line of the 
Gulf, Colorado and Santa Fe Railway Company for that year of the 
total amount of $767,384.71. (See page 28, printed report for 1902.) 

In the printed annual report for the year ending June 30, 1903, the 
amount expended for permanent improvements is shown as a gross 
item for the entire system, and not separated so as to show the amount 
for each constituent part of the system; but it is quite evident that a 
much larger amount was expended on the Gulf, Colorado and Santa 
Fe Railway during the year ending June 30, 1903, than for the previ- 
ous year, and that it was embraced in the item of '' operating expenses," 
under the head of "Maintenance of wa}^ and structures." It appears 
in the data furnished by the Commission's office that the amount 
expended per mile of line for this item of "operating expenses" was 
$1,505, and for the previous year $964. 
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It also appears from the testimony of Mr. Thompson that the Gulf, 
Colorado and Santa Fe Railway Company reported to the Texas com- 
mission permanent improvements and betterments made for that year 
to the amount of $444,329.75; that for the previous year the amount 
was $745,595.21, as reported to the Texas commission; and altogether, 
from 1896 to 1903, inclusive, there was expended for permanent 
improvements and betterments on the line of that railway, as reported 
to the Texas commission, the total sum of $5,915,711. The gross 
earnings of the Gulf, Colorado and Santa Fe Railway per mile of line 
for the year ending June 30, 1901, were $6,374; for 1902, $6,186, and 
for 1903, $6,702, and when these are compared with the gross earn- 
ings per mile of line on other parts of the system, and with the system 
as a whole, it leaves ho ground to complain that this road was not 
earning of gross earnings amply sufficient to make a good financial 
showing. 

If they saw proper to appropriate the earnings to betterments and 
improvements, presumably it was because it was advantageous to do 
so from the standpoint of future earnings. Considering the Gulf, 
Colorado and Santa Fe Railway Compari}^ as being owned by the 
Atchison, Topeka and Santa Fe Railway Company, and looking at the 
matter from the standpoint of the financial condition of that company, 
there would not appear to be any sort of reason arising from that cause 
for increasing rates. 

As to the Atchison, Topeka and Santa Fe Railway Company it 
appears in data of Commission's office that after paying 4 per cent on 
funded debt of $29,248 per mile and 4 per cent on common stock and 
5 per cent on preferred stock, total of $29,849 stock per mile of line, 
and after paving all fixed charges the surplus for the year ending June 
30, 1902, was $5 777,617. For the year ending June 30, 1903, the sur> 
plus after similar interest and dividends was $4,111,419. Net earnings 
per mile of line were as follows for foiir years: 1900, $2,752; 1901, 
$3,204; 1902, $3,625; 1903, $3,316. 

The proportion of operating expenses, or that which was charged in 
opemting expenses, for the Atchison, Topeka and Santa Fe Railway 
Company for the year ending June 30, 1903, was 58.19 per cent, while 
for the Gulf, Colorado and Santa Fe it was 82.42 per cent. In view 
of this showing and in view of the fact that the cost of supplies, mate- 
rial, and labor and of practically everything entering into the opera- 
tion of a railroad, is substantially the same on the two parts of the 
sj^stem, it is perfectly incomprehensible that there were any actual 
operating expenses of the Gulf, Colorado and Santa Fe Railway Com- 
mny reaching to such an enormous proportion of the gross earnings. 
This all demonstrates that it is simply a method of keeping accounts. 

The density of traffic shown by the number of tons carried 1 mile 
per mile of road in Table No. 7 shows that this i-ailwa}^ has a consider- 
ably larger density of traffic than any other line of road which is a 
respondent in this case, which handles much of the St. Louis-Texas 
traffic, except the St. Louis, Iron Mountain and Southern, and just 
slightly less than the Atchison, Topeka and Santa Fe Railway. The 
number of tons per train mile is only 4 tons less than the Atchison, 
Topeka and Santa Fe: the number of tons per loaded car is almost 1 
ton greater; the average distance hauled is but little less, and there is 
no reason why the real operating expenses should be much above those 
of the Atcbison, Topeka, and Santa Fe Railway Company per mile of 
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line; but it appears from the data furnished by the Commission's office 
that it amounted to almost a thousand dollars per mile of line more, 
while the volume of traffic on the Gulf, Colorado and Santa Fe was a 
little less than that on the Atchison, Topeka and Santa Fe. It is there- 
fore clear that the statements made by this company as to its net earn- 
ings can not be taken as a basis for any decision b}^ this Commission; 
but the company must be considered from the standpoint of what it 
was capable of doing had it seen fit to apply its real net earnings to the 
payment of interest upon its bonds or to dividends upon its stock. 

The following are some of the improvements and economies shown 
by the evidence. 

Mr. Bailey, assistant general auditor of the Atchison, Topeka and 
Santa Fe, speaking of that company, said: 

The traction power of our engines and the loading capacity of our cars have enor- 
mously increased during the past five or six years. Our system of roads has itself 
vastly improved, the condition of its track, and all the appurtenances necessary for 
use in transporting freight; a great deal of it has been ballasted with first-class rgck 
ballast; wooden bridges, culverts, and sluiceways have been taken out and substi- 
tuted with iron and masonry, and the grades have been made better. (Testimony, 
pp. 519 and 520. ) 

Mr. Thompson, in his testimony concerning the Gulf, Colorado and 
Santa Fe Railway, said: 

From June 30, 1895, to June 30, 1903, practically the year that the valuation was 
made, they have reported to the [Texas] commission the value of permanent 
improvements and betterments to the amount of 15,915,711, or about $5,700 or $5,800 
a mile. They have done a great deal of work reducing grades and putting in per- 
manent structures and revising the line from Red River to Galveston and putting in 
heavier steel. They have purchased additional equipment also, and I think, as a 
fair proposition, that if the Santa Fe were valued to-day on practically the same 
basis that it was valued before the valuation would approximate between $5,000 and 
$6,000 more than the original valuation. (Testimony, pp. 570 to 572, inclusive.) 

The Gulf, Colorado and Santa Fe is in good physical condition — one of the best 
roads in the State. On that line the maximum north-bound grade has been reduced 
on the division north of Sealey to a maximum grade of nine-tenths of 1 per cent, 
and the south-bound grades, or the ruling grades, are eight-tenths. The line is well 
ballasted with gravel ballast. The line from Red River to Galveston is, I think, 
entirely laid with 70 and 75 pound steel. I think that steei has been laid within the 
last five or six years. They have built new shops at Cleburne and have also built a 
good many depots. They have the Harvey system of eating houses. The grade 
reductions have been, I think, confined entirely to their main lines, as well as 
improvements in structures, replacement of wooden bridges with steel and concrete 
ana masonry structures. 

All their steel bridges have been enlarged to carry the trafiic. Their engines are 
now a great deal heavier than their former engines, and I suppose their equipment 
in general has improved very much, because they have larger engines and heavier 
cars. They use oil for fuel on their lines south of Cleburne, and have erected large 
storage tanks at all division points. While the tanks are quite expensive themselves 
they do not involve a very great expense, a very expensive item with respect to the 
whole road. It is generally understood that their fuel bills have been cut in two. 
(Testimony, pp. 576 to 580, inclusive.) 

The Chicago^ Rock Island and Pacific Railway Company^ arid the 
Chicago^ Rock Island and Texas Railway Company, — Neither of these 
roads made any contest in this case at either of the hearings, and we 
deem it unnecessary to say much more than is shown in the tables con- 
tained in this brief. 

The gross earnings of the Chicago, Rock Island and Pacific Railway 
Company increased from $28,699,185 in 1902 to $36,309,492 in 1903. 
The net earnings increased so that the net income for 1903 was 
$15,518,796 against $12,766,707 for the year 1902. 



104 DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION. 

The company paid 4.27 per cent interest on $21,969 per mile of line 
of funded debt and 4 per cent dividend on its stock of $18,636 per 
mile for the year enaing June 30, 1902, and all fixed charges, and 
there remained a surplus of $5,741,898. For the year ending June 30, 
1903, it paid the interest at the ^average rate of 4.29 on $22,104 per 
mile, and 6.25 per cent dividend on capital stock of $23,059 per mile, 
and all fixed charges, and there remained a surplus of $2,609,014. 

There are a large number of other items bearing upon the financial 
condition of the road, but these are sufficient to show that it was in 
prime condition and had vastly increased the amount of earnings, both 
gross and net, for 1902 and 1903. There does not appear to be any 
permanent improvements charged to operating expenses in this 
account, but undoubtedly the same policy which controlled the other 
companies, respondents herein, applies equallj'^ to the Rock Island road. 

It will be noticed that both the gross and net earnings make a good 
showing and, indeed, the net earnings per mile of line at the date of 
the advances in these rates was greater on the Chicago, Rock Island 
and Pacific Railway than it had been for the previous year, and the 
data in evidence shows that it was greater than it had been for several 
years past. While for the year 1903 there was a decrease per mile — it 
was because of a largely increased mileage — the total net earnings very 
largely increased. 

Undoubtedly the same conditions in a general way which have been 
shown with respect to prices of labor ana material must be the same 
with respect to this system. 

The Chicago, Rock Island and Texas Railway was constructed in 
1892, the compan}^ being organized July 15 of that year, and on June 
30, 1903, it had 148.3 miles of road in the State of Texas, reaching 
from the Red River at its connection with the Chicago, Rock Island 
and Pacific to Fort Worth, with a branch line from Bridgeport to 
Graham, Tex., the line from Red River to Fort Worth being first 
constructed. 

Mr. Thompson on May 4, 1903, made a detailed valuation of this 
148.3 miles of road, as shown by his testimony in this case, and placed 
the value at $4,833,077.09* On the latter date it also had cash and 
current assets amounting to $762,799.16 and materials and supplies on 
hand to the amount of $38,184.36, making a total of $5,634,060.61. 
Outstanding against this were liabilities as follows: Capital stock, 
$22,530; bonds, $1,365,000, and current liabilities, $1,981,143.59, mak- 
ing a total of $3,368,673.59. In other words, it appears that this com- 
panv during the eleven years made a gain of $2,265,387.02, or, on the 
148.'^319 miles, a gain per mile of $15,273.75. 

It is true that no dividends have been paid on the capital stock, but 
the capital stock paid in has always been insignificant in amount when 
compared with the mileage of the road. Per mile of road owned the 
capital stock has ranged as follows: On June 30, 1893, it was $135.25; 
on June 30, 1894, it was $81.74, and so remained until June 30, 1898; on 
June 30, 1899, it was $62.71; on June 30, 1900, it was $62.71; on June 
30, 1901, it was $62.75; on June 30, 1902, it was $187.75; and on June 
30, 1903, it was $152.96. The capital stock for the latter year is based 
upon a mileage of 147.29, which is the mileage reported b}^ the Chi- 
cago, Rock Island and Texas to the Interstate Commerce Commission, 
but this does not include a short spur track in Fort Worth owned by 
the coropa^ny. The Chicago, Rock Island and Texas also operates. 
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under lease from the Chicago, Rock Island and Pacific, 1.14 miles of 
road running from the Red River to Terral, Ind. T. Mr. Thompson's 
valuation was based upon mileage giv^en b}^ him as follows: 

Main line, Red River to Fort Worth 92 

Union Depot spur in Fort Worth 1. 031 

Jacksboro branch, Bridgeport to Jacksboro 28. 735 

Oraham extension, Jacksboro to Graham 26. 553 

Total 148.319 

Mr. Thompson, in describing the Chicago, Rock Island and Texas 
road, said: 

I do not know of a superior piece of track. A very expensive bridge crosses the 
Red River, and the terminals at Forth Worth are very expensive. They have a 
very fine rock ballast — about 3,000 yards to the mile. It was a very expensive piece 
of track to build on account of the drainage of the Trinity and other rivers. They 
have a good many bridges in proportion to the mileage. They have all first-class 
steel bridges. (Testimony, pp. 584 and 585.) 

This shows what one of the respondent companies has been able to 
do under the rates that have prevailed during the last ten or twelve 
years, and indicates that, were it possible for us to show in dollars and 
€ents the improvements that have been made to the properties of the 
other respondents, it would be seen that thev have in this way paid 
substantial dividends to their stockholders. 

The annual report of the railroad commission of Texas for the year 
1902 shows that for the year ending June 30, 1902, the Chicago, Rock 
Island and Texas road earned upon the estimated valuation of that 
commission, on the 120.77 miles then owned and in operation, 15.72 
per cent, net. (Appendix, Table No. 11.) 

For the year 1901 the amount of net earnings was 11.79 per cent. 
Of course these net earnings were those the company reported after 
allowances and expenditures indicated in the foregoing statement. 

IV. The 7rtethoa and manner of making the advances in the rates and 
the reasons which actuated the respondents in doing so, — It. will not be 
useful to undertake to quote the testimony as to the manner of making 
the advances in the rates under investigation and the reasons which 
actuated the respondents in doing so, but it may be stated, as facts 
established by the evidence of the traffic managers of the various 
respondents who made the advances in the rates complained of, that 
they had the matter under consideration for several months before the 
advances were made; that it had been discussed by the different traffic 
managers x>t the respondents, and that at one or more meetings held at 
the office of the Southwestern traffic committee, of which George W. 
Cale is chairman, at St. Louis, the matter was formally discussed and 
interchange of views was had which ultimately resulted in the publi- 
cation and putting into effect of the rates complained of, not only on 
behalf of the respondents, but their connecting lines, consisting of all 
of the railroads participating in the handling of the traffic, which roads 
were members of the Southwestern traffic committee. 

It does not seem to be disputed or questioned that the respondents 
and other carriers participating in this traffic by a combination among 
themselves advanced these freight rates, and have since the date of 
the advance, in March, 1903, maintained them as advanced. The rea- 
sons given b}'^ all lines were the same, viz, for the purpose of obtaining 
more money to meet increased operating expenses. And it is further 
shown that the advances in the rates were made in pursuance of a 
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ffoliey of the respondents to increase the rates wherever they could, 
t is also made quite clear from the testimony, and indeed would be 
evident even witriout the testimony, that none of the lines could have 
advanced the rates except by a concurrence of all of the lines carrying 
the traflSc from St. Louis. 

Indeed, the combination to advance these rates was not limited to 
the St. Louis-Texas lines, but the rates to Galveston from Atlantic 
seaboard territory were increased and it was understood that that 
should be done, and had it not been done the advances from St. Louis 
and Mississippi River crossings could not have been made. 

The effect of it all was to eliminate entirely the matter of competi- 
tion so far as the public was concerned. In fact, there is no competition 
as between the respondents in the rates which are charged for this 
service. 

It may be true that the Interstate Commerce Commission is not 
authorized to enforce the provisions of the Sherman antitrust act, as 
was contended by counsel for the respondents at the hearing, but that 
does not affect tne importance of the proposition that by stifling com- 
petition through the unlawful combination of the respondents they 
were enabled to advance these rates which otherwise tney could not 
have advanced. And if it happens, as appears to be the case, that 
this was a violation of that act as construed by the Supreme Court, 
that affords no reason wh}^ the Commission should not consider that 
fact as bearing upon the reasonableness of the advances. It is no 
answer to this proposition to say that the rates must be the same via 
all lines serving the same territory, and that it has been usual and 
customary for the roads to confer together to make them the same, 
for if by doing so competition is eliminated, the public is deprived of 
the only restraint whicn the law affords against unreasonable rates in 
the first instance. This the Supreme Court has definitely decided in the 
several Joint Traffic Association cases and recentlv reaffirmed in the 
Merger case. 

The law affords no standard by which to measure the reasonable- 
ness of a rate and in the nature of things can afford none. It has 
always been supposed, and in fact has been urged by the railroads 
themselves, that competition between carriers would always keep the 
rates down to a point which would be within reasonable limits, but 
when the restraint of that competition is removed there is nothing 
left but the mere will of those who see fit to combine together and 
thereby fix and maintain rates of freight to suit their own desires. 

We may well assume that if any one of these lines which are respond- 
ents in this case, which reaches from St. Louis to Texas points, had 
remained out of the combination and refused to advance the rates, one 
of two things would have happened — either the net earnings would 
have been reduced by such an amount as the advances yielded, or 
operating expenses must have been curtailed. There is no showing 
whatever in tne testimony as to whether these roads are economically 
administered. It is undisputed that very liberal expenditures were 
embraced in operating-expense accounts for improvements and better- 
ments, and had the rates not been advanced it may be that the man- 
agement of these lines would have considered it better in order to 
maintain the previous standard of net earnings to curtail the amount 
of expenditures for betterments and additions. 



DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION. 107 

So long as these respondents can advance their rates of freight for 
the purpose of naeeting a demand of their employees for higher wages 
and then advance the wages and repeat the same thing again and again 
and justify the advances in freight rates because of advances which 
they make in the wages and salaries of their employees, the public 
will have no sort of remedy against being compelled to pay rates of 
freight sufficient to enable the railroads to pay a possibly exorbitant 
scale of wages. It is perfectly plain that but little resistance will be 
oflFered by the railroads against a demand for increased wages so long 
as they can levy a tax by advancing freight rates to meet the bill. 

CONCLUSION. 

There is no standard by which to measure the amount which a rail- 
road compan}" may earn. It desires to earn all it can; the public is 
entitled to only reasonable rates. If the basis of earnings were fixed 
by law it would be arbitrary, and in fixing it the legislative depart- 
ment must exercise its judgment. The matters to te considered are 
innumerable. They can not be defined, but it is settled that the inter- 
est of the public can not be ignored merely to enable the road to earn 
the interest upon its obligations and a dividend for its stockholders, 
either in money or additions and betterments to its property. But 
this is precisely what was done in these advances. Every one of the 
respondents was earning sufficient money in gross to have paid all 
necessary operating expenses and interest on all their obligations and 
a dividend to their stockholders had it been so applied, i 

Considering the manner in which the advances were made; consider- 
ing the fact that these same companies maintained the previous sched- 
ule of rates for years, during most of which time they were earning 
far less, both gross and net, than when the rates were advanced, and 
considering the improvements in their properties and consequent econ- 
omies in handling the traffic, and considering the fact of a largely 
increased business, both present and prospective, at the time the rates 
were advanced, and since, and that the country and its commerce 
through which these lines run is rapidly developing, it certainly 
appears that no justification is shown to sustain these advances in 
freight rates to a point higher foi' the most part than they were for 
more than fifteen years. 

Respectfully submitted. 

S. H. Cowan, 
P. el. Farrell, 
Attorney H for the Comriiisslon, 

Mr. Cowan. A general statement would be that the prices of sup- 
plies and of labor and material have increased in a certain percentage. 
It depend^ on what the two dates of comparison are in order to deter- 
mine whether there has been an advance. If you make the comparison 
with the very low prices of 1897 you will see there has been a 
very material advance in supplies and material up to 1903, whereas if 
you compare with 1892- to 1903 there has not been. The general 
manager of the St. Louis Car Foundry Company, a man of great 
intelligence and high standing in St. Louis, testified before the Inter- 
state Commerce Commission that it does not cost any more to-day to 
build a car of the same sort than it did ten years ago. But the fact is 
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that no such cars are built to-day. To-day they are building a car 
that has a 50 per cent longer life, with double the carrying capacity, 
and equipped with safety appliances of all sorts. That is an entirely 
•different car from that built ten 3^ears ago. Some things have advanced 
in price and some have not. 

The Chairman. The price of steel rails has gone uj) to $28, and it 
used to be $16 and $19. 

Mr. Cowan. Yes; and they used to be $30 and $35. It all depends 
on the dates. 

The Chairman. I wish you would fix the dates. 

Mr. Cowan. I will leave that to the testimon}" of witnesses before 
tjfie Commission. I have riot kept the prices in mind in regard to steel 
rails, but steel rails have not advanced during the time that these 
advances have' been made in the lates; and they did not make these 
advances because steel rails had advanced, for they have remained 
stationar}^ since the trust fixed the price a little over four years ago. 

As to the cost of labor, it depends entirely on the dates of compar- 
ison. But the material question is how much tonnage and how much 
earnings does a dollar expended for labor represent to-day as compared 
with some other day, and not what you are paying an engineer, a fire- 
man, or conductor for his service. The question is what does the 
service represent to the company 't 

I had compiled by the auditor of the Interstate Commerce Commis- 
sion, for the purpose of this brief, a table in which the value of labor 
is shown. It takes a great deal of trouble to get at these figures. I 
had the tables made out for all the different lines embraced in this 
case, called the Southwestern lines, and put them in the brief. Table 
' No. 3 in mj^ brief shows the average number of tons carried one mile 
per day's work performed by railroad employees (excluding general 
officers) and average daily compensation for years named ending June 
SO, This table shows, as to the Texas and Pacific, that in 1892 it car- 
ried 279 tons one mile, and that the average daily compensation was 
^2.11; that in 1903 they carried 306 tons one mile, and the average 
daily compensation was $1.91. That comes down to the actual mini- 
mum with respect to railway operation. 

I heard Mr. Russell Harding testify in the hearing at St. Louis that 
the engineers and conductors would be able to show you that they 
were not expecting to receive an}'^ more for their work than they had 
received before. They say that with these large engines they haul a 
much greater tonnage than the smaller engines hauled, upon which 
previous statements were based; and it was upon these theories of 
advances bv the unions and labor organizations of the country that 
the railroads were compelled to advance wages because there had been 
a vast increase in train tonnage. Mr. Harding said that they could 
establish the fact that there had been no real advance in the compara-. 
tive amount of wages paid to the engineers, firemen, conductors, and 
brakemen. 

The Chairman. Was Mr. Harding president of the Missouri 
Pacific? 

Mr. Cowan. He was vice-president and general manager. That 
testimon}^ was given before the Commission. The record of various 
cases before the Commission establishes every fact upon which this 
committee might want information. 
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Senator Carmack. As I understand, your contention is that the 
i*ailroad gets a larger amount of service for the dollar now if 

Mr. Cowan. It is not a contention: it is a mathematical certainty^ 
based on the reports. 

Senator Carmack. That is your statement i 

Mr. Cowan. That is my statement. You imderstand that railway 
accounts are divided into three classes: First, maintenance of ways 
and structure; second, maintenance of equipment, and third, opera- 
tion and equipment; and each of these is divided into subheads, so 
that there are about tifty-five subheads altogether. Taking transpor- 
tation, they show about 49 to 52 per cent as the total cost of railway 
operation, and that item can not contain anything in the way of bet- 
terments or improvements. It contains the largest labor item of any 
other one division of operating expenses. It also contains the item of 
fuel, which is very important, the maintenance of station agents, tele- 
graph expenses, and various other things. It would be well for any- 
one who desires to investigate the subject thoroughly to acquaint 
himself with the figures the Commission furnishes with respect to its^ 
annual reports. These tables show that in 1892 a day's work, which on 
the Texas and Pacific cost an average of $2.11, represented the move- 
ment of freight 1 mile, while in 1903 a day's work, which cost that 
road an average of $1.91, represented the movement of 306 tons of 
freight 1 mile. 

Mind you, there is a system whereb}^ some railroads estimate that 
100 miles constitutes a day's work. Some roads take the average mile- 
age made by trains and engines per day and call that a day's work. 
So that when you examine the statistics, unless you are familiar with 
the method by which they are made up, '3'ou may be entirely misled. 
The Santa Fe, for example, makes its basis, not upon 100 miles, but 
upon the avemge mileage that an engine makes in a day. I do not 
know any good reason for that, but they do it. The St. Louis, Iron 
Mountain and Southern Railway in 1892, moved 838 tons 1 mile for a 
day's labor, charged to conducting transportation, costing $2.29, and 
in 1903 the same road moved 1,271 tons 1 mile for one day's labor in 
the same service, costing $2.26. These tables are here to show for 
themselves. 

The same relative facts exist with respect to all the southwestern 
rates. That arises from the fact that there has been an increase of 
tonnage from year to year for several years, so that to-day the St. 
Louis, Iron Mountain and Southern, for example, carries 70 per cent 
more tonnage than in 1898, the Santa Fe 42 per cent more, and the 
Rock Island something over 40 per cent; the exact figures I forget. 

Our people say, and I believe it to be true, that there should be no 
occasion to advance rates, because of increase in facilities of transpor- 
tation and increase in the number of railroads. But that has been the 
result. Our State has been plastered over with railroads until we 
have more than any other State; we have nearly 12,000 miles. Yet 
every new facility affords occasion for the claim that they have the 
right to advance rates. If you base rates upon the right to earn a 
certain amount upon investment, it must always be the case that when 
you increase facilities you give a basis for higher charges. 

Competition has been destroyed. We had, leading from Fort Worth 
to the Gulf, the Santa Fe, the Houston and Texas Central, and the 
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Missouri, Kansas and Texas, three standard lines leading to the Gulf 
at Galveston and Houston. The International and Great Northern 
built a road there, and that made four. Now, if you divide the traffic 
between them it makes a less number of tons per mile for each road 
unless the whole volume of business has increased, and it makes a less 
passenger traffic for each. If you say that a road has the right to 
demand from the public, without consulting the public, the right to 
charge enough to earn a fair income when they build a new road, that 
will absolutely bankrupt the people of the United States if it is per- 
mitted to be indulged m for twenty years. Say there shall be a half a 
dozen lines built through Iowa; what would be the result in any trial 
before the Commission or a court? The result would be that the rail- 
roads would show what their tonnage has been, what their earnings 
have been, and they would say, in view of that. Can you reduce our 
I'ates? No, we can not. Why? Because the principle of law is, that 
you are entitled to earn so much upon investment. The principle is 
absolutely destructive of the liberty of the people of this country in 
railroad transportation. 

Senator Dollfver. It seems to be pretty thoroughly indorsed by 
the highest courts. 

Mr. Cowan. I have stated that, but I am telling you many things 
have been indorsed and many principles have been deterniined that 
will not do. The Supreme Court of the United States and several of the 
circuit courts have said that the best test to determine what a reason- 
able rate is is that which free competition has established. If that be 
true, then the lowest rates we have had are the standard of reasonable 
ness. The Supreme Court is composed of men; the}" mav be mistaken, 
like the rest of us. Circumstances alter principles tnat are to be 
applied generally. 

Senator Dolliver. They seem to put it on the constitutional right 
of a man to save his property. 

Mr. Cowan. Well, if you will read those cases carefully you will 
find that the Supreme Court has left a saving clause in every one of 
them, in which they have held that the principle that the railroad may 
be entitled to earn money to pay interest on bonds, fixed charges, and 
operating expenses must be conceded. With that qualification, where 
are we ? To use a phrase imported from Texas, where are we at ? The 
traflSc man has no oasis. The traffic man can not tell you what it costs 
to haul a railroad between given points. No living man can. One 
man can tell you what it costs to deliver the train to the company; 
what it costs for the labor of the trainmen on that trip; what it costs 
for the fuel; the approximate cost of the repairs to engine and cars, 
and cost of delivery. But what proportion that should bear to total 
operating expenses is a different proposition. The Milwaukee and St. 
Paul undertook to tabulate and fix the amount of these charges per 
mile. They succeeded admirably in fixing 42 per cent, and then they 
charged 58 per cent simply to the general unitemized cost of trans- 
portation. That is found m their annual report. 

Senator Kean. Forty-two per cent? 

Mr. Cowan. That is my recollection, but it is hard to recall precise 
figures. 

The Chairman. Is that 42 per cent in addition ? 

Mr. Cowan. No. They say the total cost per mile of carrying trains 
on that road for 1903, or 1902—1 forget which— was $1.16 or $1.17. 
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They succeeded, according to ni}' recollection, in fixing it at 42 per 
cent, and the 58 per cent they could not fix. I am not certain whetrier 
that 58 per cent was in the $1.17. But, at all events, it is alwa} s con- 
sidered that more than half of the expenses of operation can not be 
singled out and placed upon a given traffic. 

Therefore, all the traffic men have testified for ever}^ western mil- 
road in our cattle case^ — I have examined every one of them — that you 
have no right to make your basis upon the rate, either the rate per ton 
mile, or the rate per car mile that is based on what it costs to handle 
the products of the countr3\ They sa}' they can not tell what it does 
cost. The railway publications all state that. There is no dispute 
about that being true. 

That being true, that they do not know the cost — and this matter is 
open to your investigation from their annual reports — how is it pos- 
sible that the traffic man knows more about how to fix a reasonable 
rate than any well-informed commissioner? There is not a factor in 
the case that a well-informed commissioner may not ascertain with 
just as much certainty as anybody else. The traffic man has had no 
experience in fixing reasonable rates. His experience has been in 
making monej^ for his compan}^ just as 3^ou or 1 would do in ordinary 
business. Though the railroads admit that the law is not correct, yet 
they claim and practice the right to conduct their own afl'airs as you 
would conduct a store or as a manufacturer would conduct his plant; 
and many men in this country believe that they ought to have that 
riffht. 

There is a great public in favor of it. But still, public interest 
seems to step in, and it is now established by law that it is not correct 
at all. If tne theor}^ be true that we are entitled to regulation, I say 
that the factors entering into the determination of a reasonable rate 
are as ascertainable by any well-informed man as by a commissioner, 
and if it is to be ascertained hy the traffic man, he must resort to the 
annual reports to get his data for a comparison of rates, and then by 
a comparison of rates only is it possible for him to determine what is 
a reasonable rate. The more you study that proposition the more you 
will come to the conclusion that that is correct. 

1 want to read now from the statement of Mr. James Hagerman, a 
man of great ability and learning, whom some of you Senators know; 
no doubt many of you know him. He represented the Missouri, Kansas 
and Texas in filing a brief in this case concerning advances to Texas 
common points. After quoting from the Supreme Court decisions, 
text writers, and various decisions of the circuit courts concerning the 
subject of reasonable rates and their regulation and the standard to be 
taken, he makes this statement: 

Therefore, when the rates are shown to be thus resulting from the force of compe- 
tition, and not in excess of mtes charged for the same service by other carriers 
similarly situated, the rates are not only prima facie reasonable but are conclusively 
reasonable, as no other standard is or can be used for the determining of that question. 

How are you to ascertain what a reasonable rate is? You have got 
to have comparison. There is no other theory upon which 3"ou can 
work it out. That is mathematical. It must be based upon the cumu- 
lative accidents and circumstances surrounding the evolution of the 
railroad business of this country. It is, of course, desirable for a rail- 
road to obtain traffic over its lines, to build up industries, to secure 
export and import trade — a thousand and one things the imagination 
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can not reach as to the different elements that enter into the estab- 
lishment of existing rates. I believe Mr. Hagerman is correct — ^that 
wherever j^ou can show that a rate is the result of competition, that is 
the best standard of its reasonableness, because calculated upon any 
other basis the factors are innumerable. 

Put a railroad man on the stand as a witness and ask him: '* How do 
you arrive at the reasonableness of this rate? " First he will tell you, 
'' By comparison." Comparison with what? Our rates in other parts 
of the country, rates on other commodities, and the like. Yet there 
is no standard of reasonableness as between the relation of rates 
between commodities. Why should you put one class of commodities 
in the fii'st class rather than in the second ? The difference in cost of 
transportation, if any, must be slight. The risk is a small item, 
because insurance covers it in all cases. It is simply upon an arbi- 
trary, accidental lixing by the evolution of the rate-making power. 

The Chairman. But the consolidation of railroads destroys compe- 
tition. 

Mr. Cowan. That is a point I am coming to. 

The necessity has arisen that there shall be a regulation of it by 
some other power, because competition is keen. The people of this 
country see it; they are becoming educated to it; they are finding it 
out day by day. Yet it has happened that every circumstance nas 
been made the excuse for an advance of rate, and all the violations of 
the law have been laid at the door of competition. 

They have said that they have the right to give rebates because their 
neighbor did. The only business in the ethics of life in which it can 
be urged, as a matter of moral philosophy in any class of business, that 
one man has the right to commit a crime to earn money is because his 
neighbor does. They have claimed that right because their neighbor 
did it, instead of undertaking to prosecute the man who committed the 
crime. That is the fact; no doubt about it. What other business in 
this country can be permitted to claim the right to prosper by violat- 
ing the law because a neighbor does the same? None other. None 
other. 

Fortunately, rebates have stopped. It was a fortunate thing that 
they did, because it was made tne means of discrimination between 
individuals, where the neighbor can engage in the purchase and sale 
of articles because he gets lower rates. 

I call your attention to some proof we took in this Texas case before 
the Commission. One of our witnesses, an old gentleman, Mr. Barry- 
more, of Abilene, Tex., gray-headed and intelligent, said: These men 
form in groups; $10 — did that catch them? No; $15 — did that catch 
them? les; that thing was customarily done. He told of instances 
where, between the Missouri Pacific and Dakota, in the Indian Terri- 
tory, he had a ranch, while his neighbor had one over on the Missouri, 
Kansas and Texas. The Missouri Pacific gives a rebate to him, and 
the Missouri, Kansas and Texas gives a rebate to the neighbor. The 
result was that these men passed each other in driving over to the 
other road; each was getting a rebate from the road farthest from 
where he lived. Those things were generally known and customary 
up to four or five years ago. 

The Chairman. Not recently ? 

Mr. Cowan. Not recently. 
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Senator Dollivek. Did that state of things create a lively dissatis- 
faction among shippers? 

Mr. Cowan. On, no; they liked it. They liked to get their money. 

I believe the advance of cost of transportation has been occasioned 
by the increased prices of materials, but it will be and is more than 
offset by the stopping of rebates. There is a heavier train load; there 
are more economies; there is a greater density of traflSc. And yet, 
when competition is out of the way, each factor is made an excuse for 
advancing rates. We took the testimony of Mr. Holmes, who was 
president of the Corn Belt Meat Producers' Association, at Denver, 
and he testified that the railroads deliberately entered into agreements 
with shippers to extend the time to market by six hours. The freight 
was formerly loaded in the afternoon for Chicago. Now it must be 
loaded in the forenoon. He said it was proved that it was capable of 
demonstration that that was the case with the feeders of Iowa for every 
car that they shipped to Chicago. Yet they did not reduce the rate. 

Senator Dolliver. The monev went where? 

Mr. Cowan. It went out between the slats of the cars. These 
things can not be permitted to exist, or will not be permitted long. 
The sooner correct legislation is passed the better for the railroads 
and the better for the people. 

Not only that, but the railroads entered into an agreement with 
packing houses on the Missouri River, whereby the}" agreed that the}" 
would carry trust meats and packing-house products to Chicago at 18^ 
cents per hundredweight. They had been doing that secretly for 
years. But a shipper in your State, 125 to 150 miles nearer to Chicago, 
they charged 23^ cents per hundredweight on the raw material, while 
they were giving to the other man 18i cents on the manufactured 
product. 

Senator Dolliver. Would you call that a discrimination in respect 
of descriptions of traffic? 

Mr. Cowan. No, sir. It is an undue and unreasonable preference. 

Senator Dolliver. On one description of traffic over the other? 

Mr. Cowan. Yes, sir. I say amend the third section of the act. 

Senator Dolliver. Is that curable in the third section of the act of 
1903? 

Mr. Cowan. I should not want to answer that oflfhand, without a 
careful examination. I scarcely think so, but it may be. However, 
I want to say this: That the Supreme Court of the United States, in 
construing the words "under substantially similar circumstances and 
conditions," have held affirmatively that the railroads have the right 
to charge more for a shorter haul than for a longer haul over the same 
line, although it may be an undue preference, which is practically 
upheld in both the third and fourth sections of the act. Examine the 
decision of Mr. Justice White in the Belmont case and you will find 
it. Senator Carmack is doubtless familiar with it. The court held 
that the words in the fourth section give the right by statute to make 
undue preferences. 

Senator Dolllver. As between localities ? 

Mr. Cowan. As between localities; and the same must apply with 
reference to classes of traffic if you desire to avoid just such things 
as occurred in this case I mentioned. You will have to amend 
the fourth section by striking out the words "under substantially 
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similar circumstances and conditions," leaving it to the Commission to 
determine, and not for the court to say as matter of law. Every little 
circumstance — like an additional railroad, for example — amounts to a 
substantially dissimilar circumstance and condition, because the court 
always says that the things that are not precisely similar are dissimilar. 
That is a matter of logic. Those words being in the law, it has been 
held that they practically amount to nothing. 

The Chairman. Judge Cowan, vou have presented this case very 
ably, and we should be glad to have you suggest to us the precise 
remedy. 

Mr. Cowan. I will do that. I have it written out. 

The Chairman. I will ask you to read it. 

Mr. Cowan. I will read it. This is what I think is sufficient. 

The Chairman. You are going to suggest a remedy for the evils 
complained of ? 

Mr. Cowan. Let me qualify that a little. Our own people are 
interested, not so much m the matter of undue preferences and dis- 
criminations as they are in the amount of the charge. 

The Chairman. They are passing away. 

Mr. Cowan. I have m}^ opinion about the discriminations. 1 have 
expressed that to-day, but I have not undertaken to suggest that we 
desire an amendment to the act. In this particular case we think it is 

Sractically immaterial with respect to the people west of the Missouri 
iver. 

Senator Dolliver. The preference regarding distance works rather 
to the advantage of those remoter points, so far; does it not? 

Mr. Cowan. Oh, no; I think not. I think it is perfectly reasonable 
to say that the greater the distance the less the proportionate rate 
should be, because the proportionate cost of transportation is less. I 
do not think that ever did operate that way, except that the railroads 
were built mile by mile in this interior western region, except in Texas, 
and there the rates are regulated by water competition on the Gulf. 
Take the Denver rate and the California rate. From W3"oming they 
pay $1 and from San Jose it is $1.10. 

Now, I will read, Mr. Chairman, the paper you have suggested. 

Senator Carmack. Is that the amendment you referred to yesterday ? 

Mr. Cowan. I have put it in better form here: 

Washington, D. C, January 28^ 1905. 

Hon. Stephen B. Elkins, Chairman, and 

The Committee on Interstate Commerce of the Senate of the United States: 

^pon your request that I should do so, I make the following suggestions of specific 
amendments to the act to regulate commerce: 

First. Strike out the words in the first section, *' under a common control, manage- 
ment, or arrangement for a continuous carriage or-shipment,*' in order to bring all 
interstate and foreign commerce under the provisions of the act without leaving it to 
the carriers to elect not to be subject to the act merely by refusing to make and pub- 
lish joint rates for through shipments, as they may now do. 

Second. Amend section 15 by adding at the end thereof a clause giving the Com- 
mission power to fix rate and routes, fixing also adequate penalties for nonobeervance, 
as follows: 

** It shall be the duty of the Commission, and it is hereby authorized, to fix proper 
and lawful passenger fares or rates of freight or charges for any service in connection 
with carriage of passengers or with the receiving, handling, storing, transporting, 
and delivering of any freight handled or transported when the same is interstate or 
foreign commerce whenever upon any investigation made by the Commission under 
the proymouQ of the act to regulate commerce approved February 4, 1887, or acts 
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amendatory or supplemental thereto, it shall determine any such existing fares, 
rates, or charges, or any part thereof, to be in violation of any of the provisions of 
said acts, and to substitute for such unlawful fares, rates, and charges, whether joint 
or single, the fares, rates, and charges found by the Commission to be proper and 
lawful; aiid to make an order putting such lawful substituted fares, rates, or charges 
in force as the published fares, rates, or charges, which shall, after due notice, be 
deemed in law to be the published fares, rates, and charges of such carriers in lieu 
of such unlawful fares, rates, or charges, not less than twenty days nor more than 
sixty days from the date of notice of such order to the carriers against whom the 
same may be issued. 

If any carrier, being a party to the investigation out of which the order shall be 
issued, after notice thereof shall fail or refuse to obey the same and conform its charges 
thereto, as directed in such order, it shall be liable to a penalty of $5,000 j)er day tor 
each and every day it shall violate such order, to be recovered by the United States 
at the suit of the Commission in any circuit court of the United States for the district 
where the disobedience shall occur or where such carrier has an office and agent, in 
addition to the penalties and liabilities of any other law applicable to the act of such 
carrier for nonooeervance of its published rates. 

Third. Make the act for expediting hearings applicable by inserting after the word 
"complainant," Ih the first section "^or in which any common carrier shall by any suit 
or proceeding seek to enjoin, annul, suspend, or modify any order or ruling of the 
Interstate Commerce Commission;'* also to insert the same words after the word 
"complainant," in the second section of said act. 

Fourth. Unless it is deemed necessary at this time to establish an interstate-com- 
merce court, which is certainly not urgent, the foregoing will leave the Commission 
with all the power necessary, legislative in character, to afford the shippers all they 
can reasonably ask, and leave the railroads with all of the rights which the law can 
confer, to set the Commission's order aside, and yet let it be effective as a legislative 
act. 

Fifth. If it is desired that section 4 be effective, strike out the words "imder sub- 
stantially similar circumstances and conditions," otherwise it might as well not exist. 
Respectfully, 

S. H. Cowan, 
Attorney for the Cattle Raisers and Cattle 
Growers' Interstate. Executive Committee. 

Senator Dolliver. Aside from the general provisions of the law, do 
you suggest any provision for the appeal of these cases? 

Mr. Cowan. If you make this act applicable it confers a method for 
speedy appeal. It leaves it so that one circuit judge can not set aside 
the order of the Commission just by his ipse dixit; you can call three 
circuit judges to determine it. I say if you do not want a special inter- 
state-commerce court that ought to be done. 

Senator Foster. Under this proposed amendment that you suggest 
you leave the rate-making power with the railroads, do you ? 

Mr. Cowan. I leave that with the railroads entirely; yes. 

Senator Dolliver. Why do you suggest omitting the preliminary 
of a complaint on the part of somebody in regard to the rates ? 

Mr. Cowan. I stated at length yesterday that it looks foolish, if 
you are empowering the Commission with the right to determine 
whether the rate shall be investigated and to pass upon the essentials 
of it, if you do not give the Commission the power, of its own motion, 
if the circumstances seem to demand, to institute an investigation to 
determine whether or not the thing ought to be done. 

Senator Dolliver. I remember that the Senate once requested or 
directed the Commission to make an investigation of the grain rates 
to Chicago during the hard times. 

Mr. Cowan. If you are going to intrust such an important power 
to the Commission, certainly you can trust it without any requirement 
of the filing of a complaint. Under the present law they may insti- 
tute an investigation of their own motion. 
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Senator Dolliver. Do you think this amendment 3'()U suggest 
would tend to nullify the remedies already given by law, the remedies 
contained in section 3 of the act of 1903, against discriminations? 

Mr. Cowan. It would not absolutely do so. The Commission are 
only permitted to substitute a lawful mte for one that is unlawful. 
In the suggestion I make I do not see how it could result in any sense 
in nullifying or repealing any of the provisions of the existing law. 

Senator Dolliver. With this exception, that the duty of the Com- 
mission, in case they find discriminations, is pretty thoroughly stated 
by the act of 1903. 

Mr. Cowan. You know the legal liability of a railroad company for 
having granted discriminations and rebates is for a past act. The" giv- 
ing to the Commission the right to make rates for the future would 
not militate against the present law. 

Senator Dolliver. The act of 1903 does not deal with past acts. 

Mr. Cowan. Yes, it does; and it does not provide for fixing any 
rate for the future. That can be reached b}'- injunction. 

Senator Dolliver. Section 3 of the act of 1903 provides: 

That whenever the Interstate Commerce Commission shall have reasonable ground 
for belief that any common carrier is engaged in the carriage of passengers or freight 
traffic between given points at less than the published rates on file, or is committing 
any discriminations forbidden by law, a petition may be presented alleging such 
facts to the circuit court of the United States sitting in equity having jurisdiction. 

The act further provides a very elaborate order of procedure at the 
expense of the United States. 

Mr. Cowan. To enjoin. 

Senator Dolliver. To enjoin, and for a decree requiring them to 
desist. Do you think that ought to be repealed by implication l 

Mr. Cowan. I think not. 

The Chairman. You use the words, '' proper and lawful;" wh}' did 
you not use " reasonable?" 

Mr. Cowan. I did that deliberately, for this reason: The Commis- 
sion might be compelled, in order to com pi}" with the provisions of 
section 3 of the act, for example, to put in a rate the reasonableness 
of which they did not want to pass upon, just exactly as the}" decided 
a few days ago in the Packing House I^roducts case, and the compara- 
tive rates on cattle. They do not pass on the reasonableness of the 
rate, but they say that the carrier nas no right to transport the tnist 
meat at a less rate of freight than for live stock from the immediate 
station. 

The Chairman. By putting commas between, the propriety or the 
reasonableness or the lawfulness can be considered. 

Mr. Cowan. 1 agree to that. 

The Chairman. 1 want to know what is in your mind. 

Mr. Cowan. In my mind there are other facts besides reasonable- 
ness that 1 want the Commission to determine without peradventure. 

Senator Carmack. You spoke a while ago about a statement made to 
the Interstate Commerce Commission in regard to increases of rates 
made by the railroads; within what time was that? 

Mr. Cowan. Since 1897. 

The Chairman. Judge Cowan, Mr. Davenport is here and would 
like to ask you some questions. 

Mr. Davenport. I represent those millions of people who are directly 
and pecunarUy interested in the preservation of the properties which 
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the gentleman spoke of as income-producing properties. While the 
Judge is here, and has had particular personal experience in these 
matters and is entirely familiar with the situation in the Southwest, I 
would like to ask him a few questions. 

The Chairman. Make them brief. 

Mr. Davenport. It will not take me long to ask one. I understood 
the Judge to say that in the State of Texas there were some 12,000 
miles of railroad. 

Mr. Cowan. Almost. 

Mr. Davenport. In that State you have a Commission which fixes 
rates, and I understood you to say that the rates on interstate traffic 
for the same number of miles were more than those prescribed b}^ the 
Interstate Commerce Commission? 

Mr. CowAX. That was on cattle. 

Mr. Davenport. That originally the State commission fixed the 
rate at the same figure as the interstate rate? 

Mr. Cow AN. I did not quite say that. They fixed the live-stock 
rate for a 500-mile haul at something below the interstate rate for a 
similar haul. 

Mr. Davenport. You have a pretty good railroad commission in 
your State, have you not? 

Mr. Cowan. We think so. 

Mr. Davenport. Is Judge Regan still connected with it? 

Mr. Cowan. Mo, sir; he has retired. 

Mr. Davenport. Therefore, the owners of this property might 
reasonable expect such treatment from the interstate commission as 
they have received from the State commission ? 

Mr. Cowan. If they do their duty. 

Mr. Davenport. Commencing with 1898, the raUroad companies 
were permitted to raise, or did raise, their rates on cattle. They did 
it, you say, upon the claim that the cost of operating the railroads 
had increased. 

Mr. Cowan. No: I did not sav thev did it on that claim. 

Mr. Davenport. It is generally understood so. I want to ask you 
this question. Judge: Were there any other State rates, domestic rates, 
increased ? 

Mr. CowAX. Not at all. 

Mr. Davenport. Were they allowed to be increased? 

Mr. CowA\. Nobody tried to increase them, and nobod}^ tried to 
prevent the Texas commission rates from remaining in eflect. 

Mr. Davenport. That is to say, that the owners of this property, 
opei*ating 12,000 miles of road in the State of Texas, with the supposed 
increase of a large percentage in operating expenses, did not have the 
coumge, or at any rate the confidence, to apply to your commission to 
have an advance in these domestic rates? 

Mr. CowAX. Oh, yes; they applied to the commission to raise the 
rates. 

Mr. Davenport. Did they obtain it? 

Mr. Cowan. Oh, no. 

Mr. Davenport. So that we may expect hereafter, if you have a 
commission of this character and there is an increase in the operating 
expenses of these roads, that they may not have the opportunity to 
raise the rates; is that so? 
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Now, gentlemen, they may be right about this. I am not going to 
say they are not, because I am not railroad man enough to sa}^ whether 
they are right or wrong; but 1 say this, that the ordinary layman, 
the ordinary cattleman, can not understand this one fact, for if we had 
to pay the railroads $65 per car from Amarillo common points to Belle- 
fourche common points, and that rate was satisfactory, then $100 per 
car to-day is too much. 

Senator Millard. . Do vou recollect the distance between those 
points ? 

Mr. Mackenzie. Not exactly. I think the shortest cut is about 
800 miles. 

Senator Foster. How man}^ head of cattle do you put in each car? 

Mr. Mackenzie. From 30 to 40, if they are two-year-old steers. 

Senator Dolliver. Have you calculated what that rate would be by 
the hundred pounds? 

Mr. Mackenzie. No. sir; we did not weigh them. The cattle 
from Texas are shipped out in the spring, when they are very poor, 
to the northern ranges. 

Senator Dolliver. Is feeding included in the transit rate'^ 

Mr. Mackenzie. No, sir; there is no such thing as a tmnsit rate in 
the North. We do not ship the cattle over the same roads. We ship 
from Dakota over the Santa Fe, the Rock Island, the Fort Worth and 
Denver, and the Burlington lines, and they are shipped out east by the 
St. Paul, the Northwestern, the Great Northern, of the Northern 
Pacific. So that the one road had no connection with another. 

Senator Clapp. I think you did not understand Senator Dolliver's 
question. Does this include feeding in transit? 

Mr. Mackenzie. No, sir. You can not get that unless you get a 
continuation on the same road, and if you got that it would cost you 
more than the feed in transit. 

Senator Millard. That is, the shipper pa3^s the expense of loading 
and unloading? 

Mr. Mackenzie. In Texas they pa}' the expenses of the feeding on 
the road. In Colorado and in nearly all the other States the shipper 
has to load his own cattle. In Texas we do not. 

Senator Carmack. Do not the railroads claim that the cost of opera- 
tion has absolutely increased ? 

Mr. Mackenzie. The}^ claim that, but we do not believe it. I think 
Mr. Cowan will tell you — and he knows more about it than I do — that 
if you take all the freight that is carried over the roads, the rate per 
ton -mile, the expense per ton-mile, is no greater to-day than it was at 
the time we were getting our cattle hauled at $65 per car. 

Senator Carmack. Because they carry so much more freight? 

Mr. Mackenzie. The traffic is more dense and the facilities are 
greater for hauling cattle. The engines are heavier and can haul more 
cars. I think Mr. Cowan will show you without any trouble that, 
taking the traffic altogether, the cost per ton-mile, which is the 
only basis you can figure on, is not any greater now than it was when 
we got cattle hauled at $65. 

Senator Dolliver. Have you made any calculation as to what this 
rate is per ton-mile ? 

Mr. Mackenzie. I could give it to you, but I haven't it now. I 
think Mr. Cowan can give it to you now. I am not in a position to 
give it myself, at this moment. 
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Senator Dolliver. Judge Cowan, if you will make that calculation 
I would like it. 

Mr. Cowan. I can procure it, but I haven't it here. None of these 
rates are fixed on that basis. 

Mr. Mackenzie. They are not fixed at so much per hundredweight. 
They are fixed at the rate of $100 per car. 

Senator Car^iack. The point I want you to elucidate, if possible, is 
the question of justification of increased rates by reason of increased 
cost of railroad operation. 

Mr. Cowan. Mr. Mackenzie is not familiar with that. 

Senator Millard. How many times are the cattle unloaded in that 
distance ? 

Mr. Mackenzie. They are unloaded twice; that is, we feed them 
twice if we get a good run. I ship my own cattle and unload but once. 
But the service is so poor now that if we get them to their destination 
by feeding twice we are in luck. There is no reason in the world why 
cattle should not be hauled 800 miles with one feeding, but if you get 
service that will only give you 10 or 12 miles an hour, 3'ou can 
not make it. That is what we are subjected to. We not onh^ have to 
pay our rates, but they have given us service to please themselves. 
They must have* the tonnage. The cattlemen demand a service of 
18 to 20 miles an hour, and that is not excessive. 1 do not think 
there is a man in the railroad business who will say to you here that 
the demand of the cattlemen of 18 miles an hour is at all excessive. 

Senator Dolliver. Is there* any proposition pending anywhere to 
regulate the speed of railway trains? Is that included in any pending 
bills? 

Mr. Mackenzie. I think so. Isn't that so, Mr. Cowan ^ 

Mr. Cowan. No, sir; I don't think it is. 

Mr. Mackenzie. At any rate, we feel that our goods are perishable, 
and we feel that we have the right to decent service. We do not feel 
that we should be sidetracked, any more than the people who ship 
vegetables and other green goods, while a fruit train from California 
passes us. We feel strongly that the railroads have come into such 
combination that they can treat us just as they please. 

Now, gentlemen, I have touched on the rate to Dakota, and now I 
am going to give you a little history of the rate to Kansas City from 
the same points. Prior to 1898 we paid $62.50 per car. In 1896 they 
changed tne rate from dollars per car to cents per hundredweight. In 
doing this the railroads suggested that it was only fair to our cattle 
people to pay so many cents per hundredweight, and we agree with 
them, but m doing this they made the minimum car load rate 22,000 
pounds. 

Senator Dolliver. What is the rate per hundredweight? 

Mr. Mackenzie. At that time it was 28 cents — that is, they figured 
it at 28 cents. The rate per car was $62.50, and in finding the rate per 
hundredweight they diviaed the $62.50 by 22,000 pounds instead of by 
25,000, that being the weight that a car can cany. If they had divided 
the $62.50 by 25,000 pounds the rate per hundredweight would have 
been that much less. If we put in a full carload of steers weighing 
25,000 pounds we have to pay the difference between 22,000 pounds 
and 25,000 pounds at the rate of 20 cents per hundredweight. In other 
words, they raise our rates, by one stroke of the pen, about $8 or 
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$10 per car. We can prove that we can put in 25 steers weighin^sf 
25,000 pounds. Of course we can not put in the same weight of cows, 
but we don't object to pa5dng the $62.50 for the cows, even if the}'^ do 
not have the weight. 

Senator Dolliver. What is the distance to Kansas City? 

Mr. Mackenzie. About 550 miles. Wedo not object to paying $62. 50 
for the cows, even if we could not put in the weight; but we do object 
to their making us pay that much extra for 3,000 pounds when we are 
compelled to put in that much weight to load the car properly. It is 
just as injurious to cattle to underload them as it is to overload them. 
Cattle must be properly loaded, otherwise they will be damaged. 

When they raised our rate to 28 cents per hundredweight the rate 
was $70 per car of 25,000 pounds, and they tried to make us believe 
at the same time they were giving us the same rate as before. 

At the beginning of 1900 they raised the rates to 31i cents per hundred- 
weight, maSing the rate per car $28.75. In 1903 they raised our rate to 
34i cents, making the per-car rate $86. 26 on 25,000 pounds, and making a 
total increase of $23.75 on a carload of steers. It does not show so 
badly on cows, because, as a rule, cows weigh 22,500 per carload, but 
the increase during the three years in carrying carloads of cattle from 
Amorillo common points to market is $18.30. 

Senator Dolliver. Was that matter ever presented to the Interstate 
Commerce Commission? 

Mr. Mackenzie. Yes, sir. We have it before them now. 

Senator Dolliver. According to your statement that has been going 
on for a long time. 

Mr. Mackenzie. Yes, sir; we tried one case before the courts and 
we had to retry it. We brought suit before the Commission in Feb- 
ruary last year, and we tried the case for five weeks — two weeks at 
Fort Woiiih at different times, for one week in Chicago, one week in 
St. Louis, and one week in Denver. 

Senator Dolliver. Has there been any abuse in the cattle country 
of railroads giving secret rates to favored shippers ? 

Mr. Mackenzie. Prior to the dates I have given you here they 
were very anxious to get the business at $62.50 and give from $10 to 
$12 rebate. That was in the days when there was competition. We 
have no competition now. 

Senator Dolliver. In other words, the rebate has been abolished? 

Mr. Mackenzie. The rebate has been abolished, so far as we know. 

Senator Dolliver. Competition took the form of rebates, as a rule. 

Mr. Mackenzie. But, Senator, who got the rebates? The rebates 
went into the pockets of the railroads, and they were just getting that 
much more. They have never done away with that. 

Senator Dolliver. What do you mean by the rebate going into the 
pockets of the railroads? 

Mr. Mackenzie. They made the provision in fixing the rate at $62.50 
that they had to give us certain rebates. 

Senator Dolliver. Did they charge anybody $62.50? 

Mr. Mackenzie. That was the published rate. 

Senator Dolliver. But did they charge anybody that? 

Mr. Mackenzie. Oh, yes; lots of them. 

Senator Dolliver. So that these people who had rebate contnicts 
had that discrimination in their favor? 
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Mr. Mackenzie. Yes, sir; that is wiiat we kick about. Instead of 
putting down the rates when the rebates were stopped, and giving all 
the shippers the benefit, they put up the rates. 

Senator Dolliver. They have not put them any higher than the 
original published rates? 

Mr. Mackenzie. Yes, sir; they have raised them from 28 cents to 
34i cents in five or six vears. 

Senator Dolliver. l?ot only are the rebates gone, but the old rates 
are gone ? 

Mr. Mackenzie. Yes, sir; and they are charging us more, while the 
service is poorer. They will not haul trains for us unless they get 
the tonnage that the engine is rated for. 

Senator Dolliver. They will not start the train ? 

Mr. Mackenzie. They will start it, but you will be sorry when they 
have gone a piece that it was started. 

Senator EJqlliver. Is there anybody that expects to see restored 
the old short time and fast trains in the railroad freight business? 

Mr. Mackenzie. We don't expect to get small trains and fast time, 
but we expect trains that will go at a reasonable rate. 

Senator Dolliver. What is the occasion of the dela}^ of these long 
trains? 

Mr. Mackenzie. A short time ago, last fall, 1 had a shipment from 
Texas that went to Kansas City. I went with it myself a certain part 
of the road, and when I got to Delhart the Rock Island people told 
nie that they hadn't a saflicient tonnage to send me out; that we would 
have to unload the cattle. That was 25 miles from where J started. 
I had to unload the cattle in order to let them get their proper tonnage. 

Senator Dolliver. How long did this make you wait? 

Mr. Mackenzie. They didn't make me wait at all when I told them 
who I was. They sent me on, but they delayed me on the road, I 
think it was twelve or fifteen hours, loading cattle. I gave special 
instructions and specific instructions that those cattle should not be 
unloaded, because in twentv-eiffht hours thev can be taken to market 
with a reasonable run They Kept me on the road while they were 
switching and doing one thing or another until the}^ got to Herrington, 
Kans., within seven hours of the market. I left mv man with the 
cattle, going on to Kansas City myself, and the}' told him that the 
Humane Society wouldn't allow him to send on the cattle, because the 
twenty-eight hours had expired. He was helpless, and so the cattle 
were brought up to the pen to unload. That was 8 o'clock at night, 
and at 10 the next morning the cattle were taken ofi* the cars to be fed. 
The Humane Society was in bed all this time and paid no attention to 
them. 

Senator Dolliver. Have vou now no remedy at law ? 

Mr. Mackenzie. I have; but it is a hardship for ever}^ little cattle- 
man to have to go to law with a corporation, and not one corporation 
only, for the}' all join in fighting us, and it would cost me more and 
cost a little cattleman more, if he was in the same position as myself, 
to fight those people than the cattle w ere worth. 

AVhat we want is this, gentlemen. We want protection from the law; 
we want protection from the Interstate Commerce Commission, that 
they shall be empowered to regulate this matter, not onl}^ so far as 
rates are concerned, but to regulate the service we are entitled to, and 
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that we shall get it. The cattlemen lose more money in poor service 
than in any ouier way that cattle are handled. 

Let me ]ust point out for a moment some facts. I am getting a little 
past what 1 intended to say, because there are new points coming up. 
Those cattle of mine should be in Kansas City in twenty-eight hours. 
If cattle are kept on the road for twenty-four hours longer than that 
the shrinkage is all the way from 25 to 40 pounds per head. The rail- 
roads themselves allow 20 pounds, but we do not admit that it is ever 
as low as 20 pounds. In fact, we know that it is not. But take it at 
25 pounds, which is only 5 pounds more than they claim, and yet if 
they come within that much of telling the truth it is more than we 
have known for a long time. Take it at 25 pounds, and deduct that 
from the weight of a steer that will sell for $4.50 per hundred, and 
you will see that we lose a little over $1 a head on ever}' steer we ship 
to market. 

Now, gentlemen, when you think of it, oi if you don't think of it, 
you may suppose that 25 pounds is a very small thing in the weight of 
a steer, and that it don't make any difference. But here is a poor little 
devil who has been working hard all the year feeding his cattle with 
high-priced corn, and with the poor prices of cattle on the market he 
must lose $1 per head. What show has he to go into the courts to 
make the railroads pay for this^ He has none; and even if he does 
succeed it takes him years to get it, and it costs him more than the 
whole thing is worth. 

Senator Dolliver. Judge Cowan has intimated that it would be 
impracticable for the Interstate Commerce Commission to follow these 
trains and govern their movements. 

Mr. Mackenzie. Well, Judge Cowan knows more about it than 1 
do, and I guess he ma}^ be right. 

Mr. Cowan. The}^ may fix a rate in proportion to the service per- 
formed. 

Mr. Mackenzie. If we get a proper service they say they are giving 
us better rates. I sa}^ they don't. They are giving us poorer service 
at the advanced rate. 

Senator Dolliver. The man paying the rate ought to know as 
much about it as those who get the rate, I should think. 

Mr. Mackenzie. We know that we are paying too much. We have 
had several meetings with the railroad people. We had one, I recol- 
lect, in St. Louis, to which Mr. Cowan referred yesterday, where we 
spent $500 in getting up a statement of rates to show the railroads the 
inequalities from certain points for the same service. I cited to them 
one particular case where they charged us 31^ cents per hundred- 
weight for hauling cattle from Amarillo common-point stations to 
Kansas City, 500 miles. We made this comparison in order to show 
the railroads that while they were giving us this rate, for the same 
service of 500 miles to Kansas City they were charging cattlemen from 
Las Animas, Colo., 23i cents. 

After discussing the matter for a long time, half a day, they admitted 
that we were right, that we had some grievances, and promised to take 
the matter under advisement. This meeting was held in the oflBice of the 
Southwestern TraflSic Association, and I think we had sixteen or seven- 
teen traffic men along with us discussing the matter. Some time there- 
after we heard from those gentlemen, and they told us that after con- 
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sidering the whole situation they found that if the}^ were to interfere 
with our Texas rate it would disorganize all the rates in the Territory; 
and, to bring it closer to our neighbors in Colorado, they said they 
would put up the Cplorado rate, and that meeting put them up to 26 
cents. That is the way the railroads have of helping the poor cattle- 
men. They said they wanted to help us. They were perfectly satis- 
fied with the Colorado rate until we brought the matter to their notice. 
Then they immediately saw that there was a place for them to run the 
Colorado rate up from $6 to $8 a car, and they promptly did so. 

I wanted to say these few words to you before leaving. I am much 
obliged to you for your attention, and I hope you will listen to Judge 
Cowan, who is very fanc^iliar with all the points. 

Senator Dolliver. I would like to ask what they sa}^ about that 
unreasonable delay of the train to Kansas City. 

Mr. Mackenzie. I will tell 3^ou about that. We had a conference 
with the railroad people in Chicago last February. We had this ver}^ 
matter before them, and the traffic managers of those roads admitted 
to us that the service was not satisfactor}^ to themselves, and the}^ did 
give us better service for a short time, and then went back to the old 
trouble. 

What we want in the West is protection, the protection that we feel 

e are entitled to. The ordinarv layman finds it hard to understand 
why these rates are put up from time to time. If we had another 
Interstate Commerce Commission, entirel}^ unprejudiced, who would 
have at heart the interests of the railroads and the shippers, the}' could 
fix a rate that would please both. 1 can assure you that until that is 
done the shippers of the country will not be pleased, because they feel 
in their hearts that the railroads have combined together to raise our 
rates and to keep our rates up, and that we can not stand. 

The Chairman. Was it the same all over that section? Were any 
rebates granted? 

Mr. Mackenzie. Not in recent years. 

The Chairman. You people of Texas got the same rate in that 
section ? 

Mr. Mackenzie. Yes; but we feel that it was too high. 

The Chairman. Your complaint is that it was too high^ 

Mr. Mackenzie. Yes, sir. 

The Chairman. You feel that the Colorado rate and the Texas rate 
ought to be the same? 

Mr. Mackenzie. Yes; for the same service. 

The Chairman. For the same distance ? 

Mr. Mackenzie. Yes; unless the railroads can show us that it costs 
them more to haul from Texas than from Colorado, and 1 don't believe 
they can do that. 

The Chairman. Colorado is 800 miles from Amarillo^ 

Mr. Mackenzie. But they do not go the same way. 

The Chairman. I know that whole country. What I wanted to get 
is your complaint, and that is that the Texas rate — no matter about 
any other rate — was too high? 

Mr. Mackenzie. Y^'es, sir. 

The Chairman. To your knowledge have there been any discrimi- 
nations or rebates granted of recent years in Texas? 

Mr. Mackenzie. Not in the last two or three years. 

The Chairman. In the last five or ten vears? 
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Mr. Cowan. I do not know that it is. The increase of operating 
expenses as a whole and the increase of operating expenses in propor- 
tion to gross earnings are two entirely different propositions. 

Mr. Davenport. Are you not familiar enough with the statistics 
before this committee, showing the percentage of gross earnings or 
gross revenues to operating expenses, to know that they were higher 
m 1903 and much higher than in the previous years? 

Mr. Cowan. On what railroads? 

Mr. Davenport. On all the railroads of the countrv. 

Mr. Cowan. Oh, no. There are no such statistics, in the tirst place. 

The Chairman. Let me state to you, Mr. Davenport, that Judge 
Cowan has made his statement, and we can not allow a controversy 
between different sides. 

Mr. Davenport. I understand that. 

The Chairman. You can have an opportunity hereafter to make 
your statement and I think it would be better to answer Judge 
Cowan's arguments then. We can not allow any controversy between 
different interests here. I thought one question might elucidate the 
subject. 

Mr. Cowan. If permitted by the committee, I will say as to the 
operating expenses of a railroad, as figured out and compared to gross 
earnings, or net earnings compared to gross earnings, every man 
familiar with railroad accounts knows that that is simply a matter of 
bookkeeping. The same principles are not adopted and carried into 
practical effect in the same way l)y any two lines. You wall find that 
the Gulf and Santa Fe in Texas, by its annual report — and this is an 
illustration which answers the whole question— for the year ending 
June 30, 1903, shows an expenditure of $1,505 per mile for the main- 
tenance of way and structures charged into operating expenses. 

The chairman, being a railroad builder, knows that no such normal 
or legitimate operating expenses for that purpose could exist. The 
average of the Atchison, Topeka and Santa Fe for ten 3^ears was only 
about one half of that. 1 know that there w^ere betterments and 
improvements embraced in the accounts, and I proved it by the engi- 
neer of the niilroad commission. That is simply an example showing 
why you d^n not make a general statement deduced from particular 
statistics. You have got to get down to the individual roads and find 
their different items, and then vou will soon see that thev can make 
them as they please. 

Mr. Davexport. Are you aware that ties <*ost 45 cents each in 1898, 
that they advanced to 55 cents in 1902, went to 60 cents in 1903. and 
are now 62 cents ^ 

Mr. Cowman. What particular ties are you talking about ^ In the 
first place the best ties are entirely too high. In the second place the 
ties in our countrv sell for very much less. J think thev can be laid 
on the track at 35 cents, and you can put them in at 44 cents — ties that 
have been croosoted. That has been the case for the last twelve or 
fifteen years. 

Mr. Davenport. Are vou aware that fuel expenses for locomotives 
alone jumped from $72,000,000 in 1893 to $120,000,000 in the period 
froml893 to 1902^ 

Mr. Cowan. In respect of the matter of fuel, you have got to take a 

mrticular line of road. The price of fuel on some lines has increased, 

out mind vou. the amount of fuel increases and the volume of the 
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traffic increases, and the fuel man gets larger prices. But if you repre- 
sent any people who own stocks and bondis in the Gulf and Santa Fe 
road, I can tell you that the fuel account has diminished instead of 
increased. You have got to take each particular road. The fuel 
account of the Southern Pacific in Texas and all those roads that burn 
oil has been cut in half, and the}' do not give the shipper any benefit 
whatever. 



Saturday, January 28^ 1905, 
STATEMENT OF MUBDO MACKENZIE. 

Mr. Mackenzie. Mr. Chairman and members of the committee, I 
do not want to detain you very long, but I would like to lay a few 
matters before vou in connection witn our business. 

Mr. Cowan and myself were appointed by the cattle misers of the 
West — I may say the stock raisers of the West — to come here and meet 
the committees of both the Senate and the House and explain to them, 
as far as lay in our power, the difficulties under which we are now 
working. 

The reason why we did not have the larger delegation here is that 
we do not want to intrude too much on the committees or put in too 
much evidence'. We thought if one or two people were appointed 
who knew the exact situation it would be more satisfactory to you 
than to have a great deal of rambling evidence that you would have to 
sift out to get w^hat was worth looking at. For that reason the cattle 
ra\sers unanimously directed Mr. Cowan to appear here, as he is a 
man who has made a study of this for years. He knows our wants, 
and he can tell you in fewer words what our requirements are better 
than if we had a thousand people here. I onl}^ want to take a few 
minutes of your time, and then I will pass on to a few points I want 
to bring before you. But 1 want to impress upon you that Mr. Cowan 
is representing the stock raisers. He knows what their requirements 
are, and he can tell you about them. He is not extravagant in his 
demands. The cattlemen want what is right. If we did not want 
that I do not think we would come here to take your time. 

The first point I want to bring before 3^ou is the increase in rates 
from Texas common points — sa}" the Amarillo group of stations — to 
Dakota, and show 3^ou the difference between the rates charged us in 
1896 and prior and the rates charged us to-day. 

Tor one 3^ear we got our cattle hauled from Texas to Bellefourche 
and Bellefourche group of stations for $55 per car. I do not want 
to make any point about that, because it was in the nature of strong- 
competition. At any rate, the railroads wanted the business at that 
rate. Next year they came to us and asked us if we would not agree 
to raise the rate to $65 per car; that if we w^ould agree to give them 
$65 the rate should be satisfactor}^ to us and that it would be perfectly 
satisfactory to them. That was a paying rate. This state of affairs 
continued 

Senator Foster. What year was that? 

Mr. Mackenzie. That was in 1890, if I remember well. This state 
of affairs continued up until 1898. In 1899 they increased our rate, 
and from year to year continued increasing our rate^ vvut\l to-dac^ ^^ 
are pajing^ them fiOO per car. 
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Now, gentlemen, they may be right about this. I am not going to 
say they are not, because I am not railroad man enough to sa}^ whether 
they are right or wrong; but 1 say this, that the ordinary layman, 
the ordinary cattleman, can not understand this one fact, for if we had 
to pay the railroads $65 per car from Amarillo common points to Belle- 
fourche common points, and that rate was satisfactory, then $100 per 
car to-day is too much. 

Senator Millard. . Do j^ou recollect the distance between those 
points ? 

Mr. Mackenzie. Not exactly. I think the shoitest cut is about 
800 miles. 

Senator Foster. How man}'^ head of cattle do you put in each car? 

Mr. Mackenzie. From 30 to 40, if they are two-year-old steers. 

Senator Dolliver. Hav e 3^ou calculated what that rate would be by 
the hundred pounds? 

Mr. Mackenzie. No, sir; we did not weigh them. The cattle 
from Texas are shipped out in the spring, when they are very poor, 
to the northern ranges. 

Senator Dolliver. Is feeding included in the transit rate? 

Mr. Mackenzie. No, sir; there is no such thing as a transit rate in 
the North. We do not ship the cattle over the same roads. We ship 
from Dakota over the Santa Fe, the Rock Island, the Fort Worth and 
Denver, and the Burlington lines, and they are shipped out east by the 
St. Paul, the Northwestern, the Great Northern, of the Northern 
Pacific. So that the one road had no connection with another. 

Senator Clapp. 1 think you did not understand Senator Dolliver's 
question. Does this include feeding in transit? 

Mr. Mackenzie. No, sir. You can not get that unless you get a 
continuation on the same road, and if you got that it would cost you 
more than the feed in transit. 

Senator Millard. That is, the shipper pa3^s the expense of loading 
and unloading? 

Mr. Mackenzie. In Texas they pa}' the expenses of the feeding on 
the road. In Colorado and in nearly all the other States the shipper 
has to load his own cattle. In Texas we do not. 

Senator Carmack. Do not the railroads claim that the cost of opera- 
tion has absolutely increased ? 

Mr. Mackenzie. Thev claim that, but we do not believe it. I think 
Mr. Cowan will tell you — and he knows more about it than I do — that 
if you take all the freight that is carried over the roads, the rate per 
ton -mile, the expense per ton-mile, is no greater to-day than it was at 
the time we were getting our cattle hauled at $65 per car. 

Senator Carmack. Because they carry so mucli more freight? 

Mr. Mackenzie. The traffic is more dense and the facilities are 
greater for hauling cattle. The engines are heavier and can haul more 
cars. I think Mr. Cowan will show you without any trouble that, 
taking the traffic altogether, the cost per ton-mile, which is the 
only basis you can figure on, is not any greater now than it was when 
we got cattle hauled at $65. 

Senator Dolliver. Have you made any calculation as to what this 
rate is per ton-mile? 

Mr. Mackenzie. 1 could give it to you, but I haven't it now. I 
think Mr. Cowan can give it to you now. I am not in a position to 
^/r<9 H mjseU, at this moment. 
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Senator Dolliver. Judge Cowan, if 3^ou will make that calculation 
I would like it. 

Mr. Cowan. I can procure it, but I haven't it here. None of these 
rates are fixed on that basis. 

Mr. Mackenzie. They are not fixed at so much per hundredweight. 
They are fixed at the rate of $100 per car. 

Senator Carmack. The point I want you to elucidate, if possible, is 
the question of justification of increased rates by reason ot increased 
cost of railroad operation. 

Mr. Cowan. Mr. Mackenzie is not familiar with that. 

Senator Millard. How many times are the cattle unloaded in that 
distance? 

Mr. Mackenzie. They are unloaded twice; that is, we feed them 
twice if we get a good run. I ship my own cattle and unload but once. 
But the service is so poor now that if we get them to their destination 
by feeding twice we are in luck. There is no reason in the world why 
cattle should not be hauled 800 miles with one feeding, but if you get 
service that will only give you 10 or 12 miles an hour, you can 
not make it. That is what we are subjected to. We not only have to 

¥ay our rates, but they have given us service to please themselves, 
'hey must have* the tonnage. The cattlemen demand a service of 
18 to 20 miles an hour, and that is not excessive. 1 do not think 
there is a man in the railroad business who will say to you here that 
the demand of the cattlemen of 18 miles an hour is at all excessive. 

Senator Dolliver. Is there* any proposition pending anywhere to 
regulate the speed of railway trains'^ Is that included in any pending 
bills? 

Mr. Mackenzie. I think so. Isn't that so, Mr. Cowan ^ 

Mr. Cowan. No, sir; I don't think it is. 

Mr. Mackenzie. At any rate, we feel that our goods are perishable, 
and we feel that we have the right to decent service. We do not feel 
that we should be sidetracked, any more than the people who ship 
vegetables and other green goods, while a fruit train from California 
passes us. We feel strongly that the railroads have come into such 
combination that they can treat us just as they please. 

Now, gentlemen, I have touched on the rate to Dakota, and now I 
am going to give you a little history of the rate to Kansas City from 
the same points. Prior to 1898 we paid $62.50 per car. In 1896 they 
changed tae rate from dollars per car to cents per hundredweight. In 
doing this the railroads suggested that it was only fair to our cattle 
people to pay so many cents per hundredweight, and we agree with 
them, but m doing this they made the minimum car load rate 22,000 
pounds. 

Senator Dolliver. What is the rate per hundredweight? 

Mr. Mackenzie. Af that time it was 28 cents — that is, they figured 
it at 28 cents. The rate per car was $62.50, and in finding the rate per 
hundredweight they divided the 162.50 by 22,000 pounds instead of by 
25,000, that being the weight that a car can carry. If they had divided 
the $62.50 by 25,000 pounds the rate per hundredweight would have 
been that much less. If we put in a full carload of steers weighing 
25,000 pounds we have to pay the difference between 22,000 pounds 
and 25,000 pounds at the rate of 20 cents per hundredweight. In other 
words, they raise our rates, by one stroke of the pen, about $8 or 
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$10 per car. We can prove that we can put in 25 steers weighing 
25,000 pounds. Of course we can not put in the same weight of cows, 
but we don't object to paj^ing the f62.50 for the cows, even if they do 
not have the weight. 

Senator Dolliver. What is the distance to Kansas City 2 

Mr. Mackenzie. About 550 miles. Wedonolobjecttopayingf62.50 
for the cows, even if we could not put in the weight; but we do object 
to their making us pay that much extra for 3,000 pounds when we are 
compelled to put in that much weight to load the car properly. It is 
just as injurious to cattle to underload them as it is to overload them. 
Cattle must be properly loaded, otherwise they will be damaged. 

When they raised our rate to 28 cents per hundredweight the rate 
was $70 per car of 25,000 pounds, and they tried to make us believe 
at the same time they were giving us the same rate as before. 

At the beginning of 1900 they raised the rates to 31i cents per hundred- 
weight, making the rate per car $28.75. In 1903 they raised our rate to 
34i cents, making the per-car rate $86.26 on 25,000 pounds, and making a 
total increase of $23.75 on a carload of steers. It does not show so 
badly on cows, because, as a rule, cows weigh 22,500 per carload, but 
the increase during the three years in carrying carloaas of cattle from 
Amorillo common points to market is $18.30. 

Senator Dolliver. Was that matter ever presented to the Interstate 
Commerce Commission? 

Mr. Mackenzie. Yes, sir. We have it before them now. 

Senator Dolliver. According to your statement that has been going 
on for a long time. 

Mr. Mackenzie. Yes, sir; we tried one case before the courts and 
we had to retry it. We brought suit before the Commission in Feb- 
ruary last year, and we tried the case for five weeks — two weeks at 
Fort Woii;h at different times, for one week in Chicago, one week in 
St. Louis, and one week in Denver. 

Senator Dolliver. Has there been any abuse in the cattle countr}^ 
of railroads giving secret rates to favored shippers ? 

Mr. Mackenzie. Prior to the dates 1 have given you here they 
were very anxious to get the business at $62.50 and give from $10 to 
$12 rebate. That was in the days when there was competition. We 
have no competition now. 

Senator Dolliver. In other words, the rebate has been abolished? 

Mr. Mackenzie. The rebate has been abolished, so far as we know. 

Senator Dolliver. Competition took the form of rebates, as a rule. 

Mr. Mackenzie. But, Senator, who got the rebates? The rebates 
went into the pockets of the railroads, and they were just getting that 
much more. They have never done away with that. 

Senator Dolliver. What do you mean by the rebate going into the 
pockets of the railroads? 

Mr. Mackenzie. They made the provision in fixing the rate at $62.50 
that they had to give us certain rebates. 

Senator Dolliver. Did they charge anybody $62.50? 

Mr. Mackenzie. That was the published rate. 

Senator Dolliver. But did they charge anybody that? 

Mr. Mackenzie. Oh, yes; lots of them. 

Senator Dolliver. So that these people who had rebate contmcts 
had that discrimination in their favor? 
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Mr. Mackenzie. Yes, sir; that is what we kick about. Instead of 
putting down the rates when the rebates were stopped, and giving all 
the shippers the benefit, they put up the rates. 

Senator Dolliver. They nave not put them any higher than the 
original published rates ^ 

Mr. Mackenzie. Yes, sir; they have raised them from 28 cents to 
34i cents in five or six years. 

Senator Dolliver. ISot only are the rebates gone, but the old rates 
are gone? 

Mr. Mackenzie. Yes, sir; and they are charging us more, while the 
service is poorer. They will not haul trains for us unless they get 
the tonnage that the engine is rated for. 

Senator Dollfver. They will not start the train ? 

Mr. Mackenzie. Thej^ will start it, but you will be sorry when they 
have gone a piece that it was started. 

Senator Doixfver. Is there anybody that expects to see restored 
the old shoii; time and fast trains in the railroad freight business? 

Mr. Mackenzie. We don't expect to get small trains and fast time, 
but we expect trains that will go at a reasonable rate. 

Senator Dolliver. What is the occasion of the dela}^ of these long 
trains? 

Mr. Mackenzie. A short time ago, last fall, I had a shipment from 
Texas that went to Kansas City. Iwent with it m^^self a certain part 
of the road, and when I got to Delhart the Rock Island people told 
xrie that they hadn't a saflicient tonnage to send me out: that we would 
have to unload the cattle. That was 25 miles from where 1 started. 
I had to unload the cattle in order to let them get their proper tonnage. 

Senator Dolliver. How long did this make you wait? 

Mr. Mackenzie. They didn't make me wait at all when 1 told them 
who I was. The}' sent me on, but they delayed me on the road, 1 
think it was twelve or fifteen hours, loading cattle. I gave special 
instructions and specific instructions that those cattle should not be 
unloaded, because in twentv-eight hours they can be taken to market 
with a reasonable run Tliej' kept me on the road while they were 
switching and doing one thing or another until they got to Herrington, 
Kans., within seven hours of the market. I left my man with the 
cattle, going on to Kansas Citv m} self, and they told him that the 
Humane Society wouldn't allow him to send on the cattle, because the 
twenty-eight hours had expired. He was helpless, and so the cattle 
were brought up to the pen to unload. That was 8 o'clock at night, 
and at 10 the next morning the cattle were taken off the cars to be fed. 
The Humane Society was in bed all this time and paid no attention to 
them. 

Senator Dolliver. Have vou now no reniedv at lawf 

Mr. Mackenzie. I have: but it is a hardship for every little cattle- 
man to have to go to law with a corporation, and not one corporation 
only, for the}" all join in fighting us, and it would cost me more and 
cost a little cattleman more, if he was in the same position as myself, 
to fight those people than the cattle w ere worth. 

^Vnat we want is this, gentlemen. \\'e want protection from the law; 
we want protection from the Interstate Commerce Commission, that 
they shall be empowered to regulate this matter, not only so far as 
rates are concerned, but to reorulate the service we are entitled to, and 
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that we shall get it. The cattlemen lose more money in poor service 
than in SLuy other way that cattle are handled. 

Let me ]ust point out for a moment some facts. I am getting a little 
past what I intended to ssi}\ because there are new points coming up. 
Those cattle of mine should be in Kansas City in twenty-eight hours. 
If cattle are kept on the road for twenty-four hours longer than that 
the shrinkage is all the way from 25 to 40 pounds per head. The rail- 
roads themselves allow 20 pounds, but we do not admit that it is ever 
as low as 20 pounds. In fact, we know that it is not. But take it at 
25 pounds, which is only 5 pounds more than they claim, and yet if 
they come within that much of telling the truth it is more than we 
have known for a long time. Take it at 25 pounds, and deduct that 
from the weight of a steer that will sell for $4.50 per hundred, and 
you will see that we lose a little over $1 a head on every steer we ship 
to market. 

Now, gentlemen, when you think of it, or if you don't think of it, 
you may suppose that 25 pounds is a very small thing in the weight of 
a steer, and tnat it don't make any difference. But here is a poor little 
devil who has been working hard all the year feeding his cattle with 
high-priced corn, and with the poor prices of cattle on the market he 
must lose f 1 per head. What show has he to go into the courts to 
make the railroads pay for this? He has none; and even if he does 
succeed it takes him years to get it, and it costs him more than the 
whole thing is worth. 

Senator Dolliver. Judge Cowan has intimated that it would be 
impracticable for the Interstate Commerce Commission to follow these 
trains and govern their movements. 

Mr. Mackenzie. Well, Judge Cowan knows more about it than 1 
do, and I guess he may be right. 

Mr. Cowan. The}^ may fix a rate in proportion to the service per- 
formed. 

Mr. Mackenzie. If we get a proper service they say they are giving 
us better rates. I ssLy they don't. They are giving us poorer service 
at the advanced rate. 

Senator Dolliver. The man paying the rate ought to know as 
much about it as those who get the rate, I should think. 

Mr. Mackenzie. We know that we are paying too much. We have 
had several meetings with the railroad people. We had one, I recol- 
lect, in St. Louis, to which Mr. Cowan referred ^^esterday, where we 
spent $500 in getting up a statement of rates to show the railroads the 
inequalities from certain points for the same service. I cited to them 
one particular case where they charged us 31^ cents per hundred- 
weight for hauling cattle from Amarillo common-point stations to 
Kansas City, 500 miles. We made this comparison in order to show 
the railroads that while they were giving us this rate, for the same 
service of 500 miles to Kansas City they were charging cattlemen from 
Las Animas, Colo., 23i cents. 

After discussing the matter for a long time, half a day, they admitted 
that we were right, that we had some grievances, and promised to take 
the matter under advisement. This meeting was held in the oflSce of the 
Southwestern Tvsl&q Association, and I thmk we had sixteen or seven- 
teen traflBc men along with us discussing the matter. Some time there- 
after we heard from those gentlemen, and they told us that after con- 
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sidering the whole situation they found that if the}' were to interfere 
with our Texas rate it would disorganize all the rates in the Territory; 
and, to bring it closer to our neighbors in Colorado, the}' said they 
would put up the Cplorado mte, and that meeting put them up to 26 
cents. That is the way the railroads have of helping the poor cattle- 
men. They said thej^ wanted to help us. They were periectly satis- 
fied with the Colorado rate until we brought the matter to their notice. 
Then they immediately saw that there was a place for them to run the 
Colorado rate up from $6 to $8 a car, and they promptly did so. 

1 wanted to say these few words to you before leaving. I am much 
obliged to you for your attention, and I hope you will listen to Judge 
Cowan, who is very faipiliar with all the points. 

Senator Dolliver. I would like to ask what they sa}^ about that 
unreasonable delay of the train to Kansas Citv. 

Mr. Mackenzie. I will tell you about that. We had a conference 
with the railroad people in Chicago last FeV)ruary. We had this very 
matter before them, and the traffic managers of those roads admitted 
to us that the service was not satisfactorv to themselves, and thev did 
give us better service for a short time, and then went back to the old 
trouble. 

What we want in the West is protection, the protection that we feel 
e are entitled to. The ordinary layman finds it hard to understand 
why these rates are put up from time to time. If we had another 
Interstate Commerce Commission, entireh' unprejudiced, who would 
have at heart the interests of the railroads and the shippers, the}' could 
fix a rate that would please both. I can assure you that until that is 
done the shippers of the country will not be pleased, because they feel 
in their hearts that the railroads have combined together to raise our 
rates and to keep our rates up, and that we can not stand. 

The Chairman. Was it the same all over that section? Were anv 
rebates granted ? 

Mr. Mackenzie. Not in recent years. 

The Chairman. You people of Texas got the same rate in that 
section ? 

Mr. Mackenzie. Yes; but we feel that it was too high. 

The Chairman. Your complaint is that it was too high^ 

Mr. Mackenzie. Yes, sir. 

The Chairman. You feel that the Colorado rate and the Texas rate 
ought to be the same ? 

Mr. Mackenzie. Yes; for the same service. 

The Chairman. For the same distance ? 

Mr. Mackenzie. Yes; unless the railroads can show us that it costs 
them more to haul from Texas than from Colorado, and I don't believe 
thev can do that. 

'fhe Chairman. Colorado is 800 miles from Amarillo^ 

Mr. Mackenzie. But they do not go the same way. 

The Chairman. I know that whole country. What I wanted to get 
is your complaint, and that is that the Texas rate — no matter about 
any other rate — was too high^ 

Mr. Mackenzie. Yes, sir. 

The Chairman. To your knowledge have there been any discrimi- 
nations or rebates granted of recent years in Texas? 

Mr. Mackenzie. Not in the last two or three years. 

The Chairman. In the last five or ten vearsif 
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Mr. Mackenzie. Lots of them. 

The Chairman. To what law do 3 ou attribute that; i.s not the Texas 
law a good law 'i 

Mr. Mackenzie. The Texas law is a good law, but that can not affect 
interstate commerce. 

The Chairman. But, as I understand, there have been no discrimi- 
nations or rebates granted in the State of Texas per se within ten years? 

Mr. Mackenzie. Oh, 3es; under the interstate-commerce law. K 
we had the Texas law the railroads couldn't treat us the way they do. 

The Chairman. 1 know there have been no rebates in Texas in the 
past five years, but the law of Texas is no more speedy in its operation 
than our law. 

Mr. Mackenzie. No; but the Texas commission has the power to 
say what a fair rate is. 

STATEMENT OF MR. CHARLES H. CROCKER. 

Mr. Charles H. Crocker appeared with Mr. A. C. Rulofson, both 
being merchants of San Francisco and representing the Manufacturers 
and Producers' Association of California, and presented the following 
resolutions: 

San Francisco, January 19, 1906. 
To all whom it may concern: 

This is to certify that Mr. Charles H. Crocker was duly appointed at a meeting of 
the board of directors of the Manufacturers and Producers' Association, held January 
19, 1905, as a delegate to proceed to Washington, D. C, for the purpose of urging 
upon Congress the disadvantages to the business interests of the Pacific coast of any 
l^slation which shall give the Interstate Commerce Commission the arbitrar}' right 
to make rates. 

[seal.] Manufacturers and Producers' Association of California. 

E. Gardiner, Secretary. 

Preamble and resolutions adopted by the hoard of directors of the Manufacturers and Pro- 
ducers* Association of California January 19, 1906. 

Whereas the present welfare of the manufacturers, producers, wholesalers, and job- 
bers of the Pacific coast, and the future growth and aevelopment of their various and 
varied business interests depend largely upon a system of rate making by the trans- 
continental railroads, by which the terminal rate, to which the jobbing and manu- 
facturing cities of the coast are justly entitled by reason of water competition, is 
recognized; and 

Whereas determined effort has been made in the past by the manufacturers, pro- 
ducers, wholesalers, and jobbers of other sections to do away with said terminal 
rates to Pacific coast cities, and substitute therefor a system of rates based on dis- 
tance or mileage, ignoring water competition; and 

Whereas the assistance 'rendered the manufacturers, wholesalers, and jobbers of 
the Pacific coast by the transcontinental railroads in combating said effort to estab- 
lish rates based on distance or mileage satisfies us that the interests of the coast will 
be best served by leaving the authority to make rates where it now is, in the hands 
of the carriers who are familiar with the exceptional conditions on the Pacific coast 
and the Northwest, subject' to review by the Interstate Commerce Commission upon 
complaint of the shipper who feels that a given rate is wrong: Now, therefore be it 

Resolved, That the Manufacturers and Producers' Association of California, while 
expressing the highest respect for and confidence in, personally and collectively, the 
members of the Interstate Commerce Commission, respectfully protest against any 
legislation whereby said Commission would be given the arbitrary right to make 
rates, as inexpedient and not to the advantage of business interests of this community, 
and that we recommend in lieu thereof that the Commission be increased to seven 
members, and that in view of the vast commercial interests involved and the differ- 
ences governing transportation on the Pacific coast and in the Northwest, that the 
two new members thus added to the Commission should be appointed one from the 
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Pacific coast and one from the Northwest, so that all geographical sections of the 
country would be represented. And be it further 

Resolved, That the law under which the Commission is at present operating is, in 
our judgment, a proper one, if proper measures are taken to expedite the hearing of 
cas**8 upon appeal, which would contemplate tlie establishment of a court of trans- 
portation whose decision would be final except in cases where the constitutionality 
of the decree was questioned. 

Manufacturers and I^odicers' Association of California, 

A. ScARBORO, Preisident, 

K. Goodwin, Secretnn/. 

Mr. Crockek. Since our departure from San Francisco those reso- 
lutions have been concurred in. They are simply the recommendation 
of the body we represent as to the fact that we think that the interstate 
commerce law in its present condition is ample if properly enforced. 

The Chaibman. That is the resolution of your body ? 

Mr. Crockeb. That is the resolution of our body. 

Senator Dolliver. What is your bodv ? 

Mr. Crocker. The Manufacturers and Producers' Association of 
California. 

Senator Dolliver. And does that include fruit peopled 

Mr. Crocker. A large number of fruit people are members of our 
association, which takes in all lines erf trade. Since our depai'ture 
these resolutions have been concurred in by two other bodies, the 
Merchants' Association and the Board of Trade. 

The Chairman. Those resolutions will be printed at length in the 
report of this hearing. Is that all you want? 

Mr. Crocker. There is also a recommendation that the Interstate 
Commerce Commission be increased to seven in number and that rep- 
resentation upon it be given to the Pacific coast if there is to be a 
member from the West. That is all. 



EESOLUTIONS OF THE MERCHANTS' ASSOCIATION OF SAN 

FEANCISCO, CAL. 

Mr. A. C. RuLOFSON appeared before the committee January 31, 
1905, and submitted the following: 

San Francisco, Cal., January 26, 1905. 

Mr. Charles H. Crocker and Mr. A. C. Rulofson, 

New Willard Hotel, Washington, D, 0, 

Dfjvr Sirs : At a special meeting of the directors ot tne Merchants' 
Association held in this city on the 20th instant, the resolutions 
adopted by the Manufacturers and Producers' Association' in regard 
to the enlargement of the powers of the Interstate Commerce Com- 
mission were unanimously indorsed, with the exception that in the 
fourth and fifth* lines of the first paragraph of the resolutions proper 
the board amended the wording to read as follows : " Respectfully 
urges that no legislation be adopted whereby," etc. And I am in- 
structed to inform you that the committee of the Manufacturers and 
Producers' Association, consisting of yourselves and Mr. Frank li. 
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Brown, is autliorized to represent the wishes of the Merchants' Asso- 
ciation in this matter at Washington, if it is your pleasure to do so. 
Very truly, vours, 

F. M. Todd, 
Acting Secretary^ Meicchants' Association. 

Resolutions adopted hy the hoard of directors of the Merchants'^ Asso- 
ciation of San Francisco at a meeting held January 20^ 1905. 

Whereas the present welfare of ' the manufacturers, producers, 
wholesalers, and jobbers of the Pacific coast and the future crowth 
and development of their various and varied business interests depend 
largely upon a system of rate making by the transcontinental rail- 
roads, by which the terminal rate to which the jobbing and manufac- 
turing cities of the coast are justly entitled by reason of water compe- 
tition is recognized ; and 

Whereas determined effort has been made in the past by the manu- 
facturers, producers, wholesalers, and jobbers of other sections to do 
away with said terminal rates to Pacific coast cities, and substitute 
therefor a system of rates based on distance or mileage, ignoring 
water competition ; and 

Whereas the assistance rendered the manufacturers, wholesalers, 
and jobbers of the Pacific coast by the transcontinental railroads in 
combating said effort to establish rates based on distance or mileage 
satisfies us that the interests of the coast will be best served by leaving 
the authority to make rates where it now is — ^in the hands of the car- 
riers, who are familiar with the exceptional conditions on the Pacific 
coast and the Northwest, subject to review by the Interstate Commerce 
Commission upon complaint of the shipper who feels that a given rate 
is wrong ; now, therefore, be it 

Resolved^ That the Merchants' Association of San Francif^co, while 
expressing the highest respect for and confidence in, personally and 
collectively, the members of the Interstate Commerce Commission, 
respectfully urges that no legislation be adopted whereby said Com- 
mission would be given the arbitrary right to make rates, as inex- 
pedient and not to the advantage oi business interests of this com- 
munity, and that we recommend in lieu thereof that the Commission 
be increased to seven members, and that in view of the vast commer- 
cial interests involved and the differences governing transportation 
on the Pacific coast and in the Northwest, that the two new members 
thus added to the Commission should be appointed one from the Paci- 
fic coast and one from the Northwest, so that all geographical sections 
of the country would be represented; and be it forther 

Resolved^ That the law under which the Commission is at present 
operating is, in our judgment, a proper one, if proper measures are 
taken to expedite the hearing of cases upon appeal, which would con- 
template the establishment of a court of transportation, whose de- 
cision would be final except in cases where the constitutionality of the 
decree was questioned. 

The Merchants' Association of San Francisco. 
Frank J. Symmes, President, 
L. M. King, Secretary, 
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Senate Com^iittee on Inierstate Commerce, 

Wednesday^ Fehrumn/ i, 1905. 

STATEMENT OF MR. JAMES J. HOOKER. 

Senator Dolliver (in the chair). Please state your name, your 
residence, and whom you rejjresent. 

Mr. Hooker. My name is James J. Hooker; I reside at Cincin- 
nati, and I am chairman of the committee to appear before you to 
represent the Receivers and Shippers' Association of Cincinnati. 

Mr. Chairnian and Senators, 1 appreciate the difficulty of ad- 
vancing any new thoughts not already brought out in the discussion, 
either in the press or before the House committee. Through the 
press we have been informed of the visits of various railroad presi- 
dents to Washington to lay before you or the House committee the 
dangerous and awful consequences that will follow the attempt to 
clothe the Interstate Commerce Commission with power to reform 
abuses and rates. It is not my purpose to go into the subject of 
rebates, private car lines, private switches, or damage allowances. 
These abuses must go, and will go, and there can be very little 
eflfective opposition to remedial legislation. Therefore I shall only 
speak of the necessity of legislation that will clothe the Interstate 
Commerce Commission with power to fix reasonable rates, rules, or 
regulations when these are found unreasonable, and make the deci- 
sions of the Commission eflfective and in force until revised, if need 
be, by some judicial tribunal. 

Individual firms or organizations do not employ attorneys by the 
year, and, to relieve of the expenses and interminable delay now 
incident to securing relief, the carriers must be placed, if not con- 
trary to law, in the position occupied by shippers since 1897. That 
is, that the orders of the Interstate Commerce Commission shall 
. become eflfective within thirty days and continue until reversed by a 
court clothed with the power to review such cases. The transporta- 
tion interests are more opposed to this idea than any other, as they 
expect to wear out 90 per cent of the complainants by the long delays 
and expense, if given the right of appeal, with stay, on the giving of 
a bond. If carried to the Supreme Court, several years could be 
safely counted upon as the delay. 

It seems eminently i)roper that Mr. Spencer should come forward 
as defender of the position of many transportation interests on this 
question, because in the section which is served by the road of which 
he is president rates are relatively higher, more unequal, and greater 
injustice to localities exist than in any other section of the country. 

Senator Clapp. What road is that ? 

Mr. Hooker. Mr. Spencer is president of the Southern Railway 
Company, but when before the House committee he stated that he 
represented a large number of other lines. This can not be better 
illustrated than in the case of Cincinnati. Grown desperate by the 
small-minded policy of the then management of the Louisville and 
Nashville Railroad, the only road then granting access to the South, 
which at Louisville resorted to delaying shipments from Cincinnati 
at Louisville, and other means that would not now be indulged in, and 
certainly should not be tolerated, the city of Cincinnati resolved to 

D & p— 05 ^9 
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build a railroad to the South, which was completed to Chattanooga 
in 1880. This road stands the city of Cincinnati a total cost of about 
30 million dollars. In anticipation of the completion of this road 
there was formulated a new basis of rates to and from the territory 
south of the Potomac and Ohio and east of the Missouri River, 
which in effect resulted in a division of the business. To protect the 
shippers of farm and packing house products in the territory north 
of the Ohio River from competition with New York, Pennsylvania, 
and Xew England, the rates were made favorable from the Ohio 
River gateways, but on nearly every manufactured article, especially 
those coming under the numbered classes, the rates were made so as 
to divert the business to the Middle States and New England. 

The completion of the roads from the Missouri to Memphis and 
Birmingham about 1887 resulted in the almost complete extinction of 
business in the packing-house products originating in Cincinnati and 
other Ohio gateways to the South, and also in a large decline of ship- 
ments of farm products. 

Since the adoption of this basis of rates and division of business, 
the Middle West has increased enormously the variety, volume, and 
value of manufactured articles produced in that section, and justly 
claim that these new conditions demand changes in rates to meet 
them. 

By changes of rates, I want to say again, emphatically, is not neces- 
sarily meant reduction in rates, but a rearrangement of rates; advanc- 
ing rates from some localities and reducing others, giving carriers 
practically the same gross revenue. For twenty-nine years it seemed 
practically impossible to bring about any change until, forced by local 
conditions in Georgia, on December 1, 1904, when at a meeting of 
persidents of southern roads certain reductions in south-bound 
freights were ordered to take eflPect on February 1. These reduc- 
tions, although applying to Chattanooga from Baltimore and other 
northern shipping points, did not apply to shippers from the Ohio 
gateways to Chattanooga. The rates from these gateways continue 
to be based on 76 cents per 100 pounds, first class, from Cincinnati. 

Some ten or twelve j^ears ago the Cincinnati Freight Bureau took 
up with the Interstate Commerce Commission the injustice of this 
practice I have just spoken of, and secured a decision from the Com- 
mission that a proper relation did not exist between the rates from 
the territory north of the Ohio River and the territory from Balti- 
more, New York, and Philadelphia to the south and southwest. 

Senator Dolliver. That was the old abuse that the Interstate Com- 
merce Comission tried to correct in 1896, was it not ? 

Mr. Hooker. I am just coming to that. The Interstate Commerce 
Commission were asked by the Cmcinnati Freight Bureau, the organ- 
ization which brought the suit, to order a relative adjustment, and 
not to order a stated reduction to a given rate. There was pending 
at the same time before the Commission another case. Having both 
of these cases before them, and the Cincinnati Freight Bureau case 
having the right of way, the Interstate Commerce Commission in its 
younger days saw fit not to follow the advice given by the representa- 
tives "of the Cincinnati Freight Bureau to order that the rates should 
have a certain stated relation to each other. Instead of that thev 
ordered that a certain rate should be made. 
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Xow, no one Imows what would have been the result if the Com- 
mission had followed the advice of the Cincinnati Freight Bureau 
and ordered merely that the rates should bear a certain relation to 
each other. Perhaps had the Commission done so, the Supreme Court 
would not have decided against them, as it did in the Cincinnati 
Freight Bureau case. 

Senator I&:ax. Is it one of your complaints that the rates from 
Cincinnati and that region are greater than the rates given other 
points for practically the same service ? 

Mr. Hooker. Yes, sir. I think some of the members of the Com- 
mission admit that there was their first mistake, in not ordering the 
relative adjustment, rather than a stated adjustment. 

Senator Dolli\'er. Do you think the Interstate Commerce Com- 
mission now has the power to order a relative adjustment in the case 
of such abuses as were claimed to exist in 1896 ? 

Mr. Hooker. That would be for a lawver to decide. 

Senator Dollr-er. TMiat do your counsel advise you in respect to 
that? 

Mr. Hooker. Under the Supreme Court decision in the Cincinnati 
Freight Bureau case I should doubt very much whether the Commis- 
sion would now have the right to order a relative adjustment. But 
I contend that if the Commission had not so directly raised the ques- 
tion of the power to make rates in that case and had established a 
precedent of relative adjustment, we should be operating to-day under 
different conditions. Most of the troubles, outside of private car 
lines, private side tracks, and other abuses of that nature, are more 
abuses of relations of carriers to each other than otherwise. 

Senator Dolliver. Are there no complaints of excessive rates and 
extortionate charges ? 

Mr. Hooker. During my long experience I have known of no rates 
that were extortionate. It is only because these rates are not rela- 
tively adjusted. 

Senator Dolliver. The complaint, then, is based entirely upon 
alleged discriminations? 

Mr. Hooker. I can not say entireh^. I can only speak from our 
own experience. 

Senator Dolliver. You would say that that is the view of the mer- 
cantile community of a city situated as Cincinnati is ? 

Mr. Hooker. Looking merely at the adjustment of rates, I do not 
say that the correction of that would correct the abuse of private car 
lines, etc., which I am not attempting to touch upon here. "What I 
want to show is that the adjustment of rates and the adjustment of 
relations between one locality and another are susceptible of being 
corrected, and of being corrected without doing damage to the inter- 
ests of the transportation companies. 

The Chairman. If there be a decision in favor of one locality, will 
not the other locality complain ? 

Mr. Hooker. As 1 stated before you came in — perhaps I had better 
return to that. 

The Chairman. No ; proceed. 

Mr. Hooker. Will you put your question again, please? 

The Chairman. When there is a contest or dispute, between locali- 
ties, if there be a decision in favor of the one locality will not the 
other be dissatisfied ? 
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ilr. Hooker. That may be; but satisfaction has not reigned very 
greatly over the shipping interests of the country during the last 
twenty-five years, and I do not suppose it will, even if you pass 
another interstate-commerce law. 

Senator Dolliver. You are not looking for complete satisfaction? 

Mr. Hooker. No, sir; some one locality or another will be dis- 
satisfied, as some localities have been dissatisfied for twenty-five 
years. They feel that their turn should now come. 

The reduction from eastern territory to Chattanooga was 9 cents 
per 100 pounds, first class, and corresponding reduction on other 
classes, thus making the discrimination against Cincinnati 25 cents 
per 100 pounds more on first-class freight than had been decided by 
the Interstate Commerce Commission as a just and reasonable rate. 

This will serve as an example of the unfair treatment accorded Cin- 
cinnati and the territory north of the Ohio. 

In north-bond business, on southern products — cotton goods, for 
instance — the rate from Georgia milling points to Cincinnati proper 
is 49 cents per 100 poimds. If designated to points beyond, some 
goods take a rate of 85 cents per 100 pounds to Cincinnati. In de- 
fense of this basis, was the claim that in order to compete with New 
England mills it was necessary to make the rate through to Chicago 
the same as from New England cotton-mill points. It has been shown 
by every witness so far examined in an interstate-commerce suit that 
there were over 1,000,000 spindles in South Carolina alone which did 
not ship a pound of their product into territory north of the Ohio, 
and that while, especially in colored cottons. New England and 
Southern goods may be known by the same general trade names, the 
New England goods of a high class and character command high 
prices, and it requires the wildest stretch of imagination to sustam 
the theory that low freights from the South are necessary for mills 
in that section to enable them to compete with New England mills for 
the trade of the West. 

Senator Dolliver. How do you accoimt for that? That seems to 
be a deliberate throwing away of revenues. 

Mr. Hooker. Exactly; but it is simply because the evolution 
that has been going on in every technical trade in the world for the 
last twenty-five years necessitates a closer knowledge of every subject 
handled by the men who profess to handle it, whether that is the con- 
struction of an armored cruiser, or steel works, or anything of that 
sort. That close knowledge has not yet reached the traffic depart- 
ments of the railroads. 

Senator Dolliver. Do you think it will strike the Interstate Com- 
merce Commission before it strikes the traffic departments ? 

Mr. Hooker. Yes, I do ; I might say a little more on that same sub- 
ject, since you ask the question. 

These tariffs were constructed by men who now are traffic man- 
agers and who are expected to sustain those tariffs. What would 
you think of a man you were holding responsible for results in a 
large department of vour business if, after five or ten years, you 
discovered that he had l^een working on an entirely wrong hypothe- 
sis; that he had been throwing away opportunities to make profits 
while working upon certain suppositions that did not exist? You 
would think that he should have learned better in the five or ten 
years previous. That is the position occupied to-day by the south- 
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ern traffic men. The southern cotton-mill industry does not need 
the fostering care of the Southern Railroad any more than the South- 
ern Railroad needs the fostering care of the southern cotton-milling 
industry. 

Senator DoLLivtR. It seems to me, referring to your illustration, 
that if I owned a railroad and discovered that the traffic manager 
was breaking away from the law or regulation I had made, I would 
at once cast about for another traffic manager. 

Mr. Hooker. You would think so. In this particular case I have 
alluded to the parties otFered to make this proposition to Mr. Powell, 
that they would be willing to try that case before Mr. Spencer. At 
that time there was practically no more competition between the 
New England cotton mills and the southern cotton mills for the 
trade of the West than there Tvas between the southern cotton mills 
and Russia for the trade of New England. Mr. Powell was as- 
tounded. As I say, every witness who has been examined by the 
Interstate Commerce Conunission knows that, two of whom were 
southern cotton manufacturers. Everv statement I have made can 
be verified, and the more strongly the southern cotton representatives 
advocate it the stronger the position of the complainant will be made 
here. The southern traffic managers have simply fallen into the 
general belief, which is a very superficial one, that there is the keen- 
est competition between the southern and the New England cotton 
mills, whereas that competition exists practically on one article 
only — print cloths and prmt-cloth yarn goods. 

]VIr. Twitchell, president of the Clifton Manufacturing Company, 
Spartanburg, S. C, testified that he was engaged in the manufacture 
or heaw drills and light gray cottons ; that he did not ship any goods 
to the West, and that if the rate was about the present rate, it would 
in no wise affect his interests. 

Although relief has been sought from the Interstate Commerce 
Commission, as you know, the Commission is now powerless to en- 
force its decrees. The Cincinnati Southern, the city-built road, is 
operated by the Southern Railway Company, which (you will say) 
should be interested in being just to the largest city reached by their 
rails. I have alreadv shown bv their action, in not reducing the rate 
from Cincinnati to Chattanooga, that they were guilty of a most 
unfriendly act. But there may be other reasons. The ablest and 
strongest competitor of the Southern Railway Company in the inter- 
change of business between the West and South is the Louisville and 
Nashville. No stronger opponent of P^ederal interference of trans- 
portation companies exists. No railroad management is less inclined 
to give ear to complaints of business organizations than the Louis- 
ville and Nashville; the masterful ability of the president of that 
road has enabled him to bluff the management of the Cincinnati 
Southern from the day it was finished. The uniting under the owner- 
ship of the Louisville and Nashville and the Atlantic Coast Line in- 
creases this power to dominate in the southern field. Mr. Spencer 
would have Congress believe that this question of adjusting rates 
between localities is the most intricate question of all; that changes 
will create greater confusion than the world has seen since that great 
day in Babylon when work was suspended on the Tower of Babel. 
He greatly exaggerates the difficulties. 
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Were traffic managers under instructions to make the necessary 
changes, and with the Interstate Conmierce Conmiission clothed with 
power to make the divisions on a joint rate where the roads them- 
selves can not agree, the task is not beyond the ability of the rate 
clerks who generally work out such problems. 

I would like to give all the emphasis I can to that statement. 

The Chair]man. How many published rates are there, in your 
opinion, on the various railroads? 

Mr. Hooker. There is a joint tariff operating for the trunk lines, 
the Southern tariff, and the trans-Missouri. 

The Chairman. I would like to have you state the whole number. 

Mr. Hooker. I do not know that I can state exactly; I am not a 
railroad man. But I should say that probably there are in the United 
States four or five tariffs. 

The Chairman. Four or five tariffs? 

Mr. Hooker. Tariff sheets or associations whose classifications are 
acknowledged within that territory. 

Making the statement as energetically as Mr. Spencer did, and with 
such apparent conviction, probably an impression was made on the 
Congressional committee. But, representing as we do the business 
organizations of Cincinnati, individuals, firms, and corporations, 
whose business it is to study transportation problems, and whose very 
business existence depends upon understanding rates and their con- 
struction, I desire to say with equal sincerity and conviction that re- 
adjustment of rates, whether between sections, communities, or indi- 
vidual shippers, can be made without seriously affecting earnings, or 
ability to pay interest on bonds, or dividends on actual investments, 
or current rates on wages to employees. 

The effort has been made to create the impression abroad in the land 
that everything will go to the bow-bows if there is any interference 
w^th the making of rates as now enjoyed by the railroads. That is 
pure rot. There is nothing in it. Experience will prove that. No 
allowance is ever made, either, for the lact that it has been proved in 
transportation evidence that business increases with facilities. So it 
follows that the consumption of everything increases with its cheap- 
ness, if cheapness follows the passage of an interstate commerce law 
which should give reduced prices of commodities to consumers. 

This brings me to a point which I believe has never been brought 
out before in the discussion of this question. Up to recent years rail- 
road presidents livere generally representatives, if not actually, among 
the capitalist owners of the property, and now such men become 
chairmen of boards. 

Since that was written, four or five days ago, two railroad presi- 
dents have become chairmen of boards — Mr. Ingalls, of the Big Four, 
and Mr. Ledyard, of the Michigan Central, which occurred yesterday. 

Senator Kean. They are not the owners of roads, though, are they? 

Mr. Hooker. They were capitalists and representatives of capital- 
ists; that is, they were not practical railroad men. Mr. Ingalls was 
originally a lawyer. I do not know about Mr. Ledyard. 

Mr. Kean. Mr. Ledyard has been a railroad man all his life, and 
Mr. Ingalls has been for twenty -five years. 

Mr. Hooker. They have both been railroad men for many years, 
bi2t they are not of that class of men now being selected to operate 
raj'/roads. 
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Senator Kean. Mr. Ledyard has been operating the Michigan 
Central for a great many years, and at one time he was superintendent 
of that road, if I remember rightly. 

Mr. Hooker. I am not so familiar with the individual case of Mr. 
Ledyard, but I think the general proposition I have put forth can 
not be disputed. It is admitted that it is the tendency of the times 
for railroad managers now to put practical men in charge of prop- 
erties. "When Mr. Ingalls retired from the presidency of the Chesa- 
peake and Ohio Railroad his general manager, George W. Stevens, 
was made president. A president is selected for his apparent ability 
in the operating department. It is rare that a president is selected 
from the traffic department. Hence the president is largely depend- 
ent upon the head of his traffic department for his results. Thus is 
created an autocracjr infinitely more powerful in affecting the busi- 
ness interests of this country than is the autocracy of Russia in 
influencing the business interests of that country. 

Rates in the territory west of the Missouri River are apparently 
controlled by four men, south of the Ohio and Potomac by about the 
same number, north of the Ohio and Potomac by no more. The 
traffic manager, not courting interference in his department, does not 
annoy the president with questions that he thinks should be settled 
by himself. If his mistakes in rate making come to the knowledge 
of the president his standing might be jeopardized, and his lack of 
thorough and exact knowledge in his department shown. In my 
opinion, very much of the irritation now existing between the carriers 
and the public could be avoided, and certainly litigation that finds its 
way to the Interstate Commerce Commission would be very largely 
reduced, if railroad presidents were to instruct their traffic depart- 
ment that before permitting a case to go to the Interstate Commerce 
Commission the complainant should be invited to state his case to 
the president. 

Let the interstate commerce law be strengthened, as I understand is 
covered in the Esch-Townsend bill, and the cases taken to the Inter- 
state Commerce Commission will be greatly reduced rather than in- 
creased in number. It will be considered as a desirable qualification 
in a traffic man if the ability is shown to avoid litigation. In fact, 
the minds of but few traffic men, their temperament, training, or 
experience are broad enough to decide with equity and justice the 
true interests of the road they represent in many of the important 
questions that come before them, and if Mr. Spencer and his associates 
would stop the tide of public opinion and prevent the passage of 
measures lar more radical than the Esch-Townsend bill they should 
organize courts of their own — courts of appeal from the traffic 
jnanagers. 

A great railroad president from the Northwest has been moved to 
come to Washington that he might lift his warning voice to show 
the 'dire disaster that would overcome this country if the Interstate 
Commerce Commission are given power to enforce their decrees. 

Senator Kean. Who is that ? 

Mr. Hooker. J. J. Hill. 

This is not the first time he has appeared as a pessimist and as a 
prophet of evil. It is a reflection on his intelligence to believe he is 
fcerious in such forebodings. Such prophets of evil were numerous 
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around the War Department when powerful interests were at work 
to prevent our undertaking the war with Spain. 

Senator Kean. ^\Tien did he do this? 

Mr. Hooker. When he was here in Washington, several weeks ago. 

I have been engaged in trade for over twenty-five years in Cincin- 
nati, and have business relations of long standing with firms and cor- 
porations in over sixty different lines of trade, extending over the 
whole countr}^ and to the Orient, and I do not hesitate to express the 
l)elief that we are entering upon a year of greater prosperity than 
we have ever experienced, and no legislation to increase the power of 
the Interstate Commerce Commission is likely to interfere with its 
bright prospect, \\nien it comes, as it will before the close of this 
Administration, wlien we shall begin to feel the effects of the demand 
for China's millions, resulting from the close of the present war in 
the Orient, the determination of her rulers to advance with the age, 
the prophets of evil will have been forgotten, and the transportation 
companies, operating under the beneficent influences of an interstate- 
commerce law, will show to such an extent in this era of prosperity 
that they will be its strongest advocates. 

The Chairman. If you had the most of your fortune invested in 
a railroad would j^ou feel entirely secure if somebody else made the 
rates ? 

Mr. Hooker. I will answer that by saying that I do not under- 
stand that it is proposed that somebody else shall make the rates. 

The Chairaian. If you should confer upon somebody else the 
power to supervise the rates do you not think the first thing you 
would do would be to proceed to sell your stock ? 

Mr. Hooker. I will answer yes, I would, because the rate would 
l)e left as it is. 

The Chairman. Does the railroad make the rate? 

Mr. Hooker. The traffic manager makes the rate. Fifteen men 
are making rates for the whole United States for an annual business 
three times as great as that of the General Government. 

The Chairman. But the railroad owners have something to say 
. about rates when they desire. 

Mr. Hooker. They say very little. 

The Chairman. You understand this question very thoroughly, I 
see. If you owned a majority of stock in the Big Four, having your 
fortune invested therein, how would you feel if the ratemaking power 
were turned over to another person wno was independent, had nothing 
to do with the railroad, and had no interest in it whatever ? Would 
you hold on to your investment, or would you sell it ? I am a little 
curious to know. You are an intelligent business man. 

Mr. Hooker. You are stating a hypothetical case. 

The Chairman. I beg your pardon. I know men who own two- 
thirds, and others who own half or a quarter interest in railroads, and 
I feel satisfied that if vou took awav irom them the power to fix rates 
they would sell their stock if they got a chance. They are watching 
these rates very carefully. 

Mr Hooker." You want to know what I would do under similar 
circumstances? 

The Chairman. Yes. 

Mr. Hooker. I would do exactl}^ as those men will do. They w^ill 
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not sell their stock. They will wait to ??ee how it works out. If it 
does not work out to their satisfaction, then they may sell. But they 
first want to take their chances of amendment to or repeal of this 
rate-making power which you propose to confer on the Interstate 
Cominerce Commission. There will be no panic in stocks if you pass 
this bill. I predict that the prices of trunk-line stocks will not be 
affected one point after the passage of the bill and its signature by 
the President. I do not know what you, personally, would do, but 
that is exactly what any business man would do ; he would not sell at 
onec, but would await results. 

The Chairman. Suppose prices dropped 20 points? 

Mr. Hooker. You are supposing a case. You can imagine any- 
thing. 

Senator Kean. ^Vhat sort of a bill do you favor — any? 

Mr. Hooker. As I have read the Esche-Townsend bill, that is sat- 
isfactory to me. 

Senator Kean. You mean the bill that has been reported by the 
committee to the House ? 

Mr. Hooker. Yes, sir. Mr. Hearst's bill is also satisfactory to me. 
I should like to have the rulings of the Interstate Commerce Com- 
mission remain in forc^ until reversed bv the courts, and not that thev 
should be held in abeyance pending approval. "WTiether that view 
would be sustained in law I do not know ; I am not a lawyer. 

The Chairman. Suppose one rate is a joint rate, and another rate 
is partly by water and partly by rail; is it your opinion that the 
interstate conmierce law should apply to the carrier by water as well 
as to the carrier by land ? 

Mr. Hooker. I^ it is a joint rate; yes. 

The Chairman. You would advocate the supervision of water rates 
in conjunction with railroad rates? 

Mr. HooHER. I would advocate the supervision of joint rates; j^es. 
You can not control the entire water rate. But I answer yes as to 
the joint rate. 

Senator DoLiiiVER. We could control the water rate if it is an inter- 
state rate. 

Mr. Hooker. It would be pretty difficult, especially if sailing ves- 
sels were concerned. 

Senator Dollhtr. We could control sailing vessels engaged in 
interstate or foreign commerce. 

Mr. Hooker. That is further along. 

The CHAiR]\rAN. One other question bearing on that: Take the 
case of a joint rate for traffic through a foreign country, say Canada. 
You understand me? 

Mr. Hooker. Yes, sir. 

The Chairman. How would you meet that difficulty? 

Mr. Hooker. I am frank to say that it has not come m my wav to 
give any thought to that j^articular branch of the subject, but 1 do 
not think that any road should be permitted to work an injury to 
American transportation by reason of that road being free from the 
obligations of the interstate commerce law. 

Tne CnAiR3iAN. If Congress could meet that difficulty, I take it 
you would suggest that it should do so? 

Mr. Hooker. I think bv all means it should be done. 
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Senator Kean. And that would cover the rates on railroads run- 
ning into and out of Chicago and connecting with Canadian roads ? 

Mr. Hooker. Well, for some kinds of business, but not for all. I 
do not think there is any trouble existing on the broad proposition of 
competition between our roads and Canadian roads for transconti- 
nental business. The rates are low enough. I want to emphasize 
that fact, too. The general complaint is not that the rates are too 
high. We shipped cotton goods from Texas milling points to Shang- 
hai during the last month at $1 per hundredweight. ' 

The Chairman. That is reasonable. 

Mr. Hooker. Very reasonable. I do not know that there is any 
complaint either of transcontinental rates or rates to the Orient, 
speaking broadly. I am less familiar, however, with Pacific coast 
local rates and Eocky Mountain local rates, but in other parts of the 
country the trouble is not so much that the rates are too high as that 
the railroads refuse to make relative adjustments. In fact, the.y 
refuse to change the rates. There seems to be a stubbornness, an 
indisposition to change rates at the demands of shippers. One 
railroad traffic man who is a good fellow can accomplish more, 
through good-fellowship and friendliness at a joint meeting, to bring 
about a change of classification than an earnest manufacturer who 
attends, bent strictly upon business onty. He can not accomplish 
anything, while the good fellow can do some good. 

To illustrate, there is in Cincinnati the Globe- Wernicke Manufac- 
turing Company, as many of you know, if you are familiar with 
advertisements. They are large manufacturers of office furniture 
and elastic bookcases, as thej'^ are called. Years ago, before such 
a thing was known as a compact elastic bookcase, a certain classifica- 
tion was given to bookcases in the territory north of the Ohio. In 
the last twenty-five years the railroads have changed the rates for 
many things, but they refuse to recognize this new industry in book- 
cases, and refuse to change the old classification on bookcases [exhibit- 
ing pictures of two different styles of bookcases]. Notwithstanding 
the Globe-Wernicke Company shipped their cases in this form, this 
bookcase passes at one and one-halt times first class. 

Senator Dolliver. It would seem to me that you could get some- 
body to interest himself in a situation like that. 

Mr. Hooker. This concern endeavored for vears to have that cor- 
rected. I remember when they attempted to reach the chairman of 
the joint classification committee, but I assure you he was harder 
to get at than the Czar of Russia. A shipper stood just as good a 
chance of interviewing that man as he would to interview the Czar of 
Russia. 

Senator Kean. Is not that the same question that is now before the 
Interstate Commerce Commission? 

Mr. Hooker. The same case. 

Senator Kean. Is it not practically the same question as formerly 
existed in regard to shipping cotton in the old-fashioned square bales 
and in the round bales ? 

Mr. Hooker. This case stands by itself. 

The CHAiRiNrAN. Are there not many evils and abuses growing out 
of changing the classification, for instance, changing from the fouitli 
or fifth class to the third, and thereby getting a higher rate? 
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Mr. Hooker. Oh, yes; the incomes of railroads have been enor- 
mously increased by the changes made. There was testimony before 
the House committee on that subject, indicating a number of changes. 
That has been rather an insidious way of advancing freight rates. 

The Chairman. The power to fix rates would reach the classifica- 
tion, would it ? 

Mr. Hooker. Oh, yes. Give the Commission that power and that 
would ^ve them authority over classifications. 

The Chairman. They would reach classifications under that power? 

Mr. Hooker. Undoubtedly. I think these changes of classifica- 
tions have been an abuse. 

I am very much obliged to you, Senators. 



Interstate Commerce Commission, 

Wa^thingtOTiy February 7 1905. 
Hon. Stephen B. Elkins, 

United States Senator ^ Washington, D. C. 

Dear Sir: In response to your request of January 28, the Commission has the honor 
to send you herewith certain statements or tables of representative rates on June 30 
1897, as compared with the same rates on June 30, 1904. 

These tables include l)oth class and commodity rates, and on each of them are 
indicated the points between which they apply. They are confined to the territory 
mentioned in your letter, and are intended to be fairly representative of the rates in 
force on the dates named, respectively. 

So far as class rates are concerned, a comparison of this kind gives a fairly correct 
idea of the changes in such rates, as there is comparatively little fluctuation in rates 
of this character; but in the case of special rates on important commodities such a 
comparison is liable to be misleading on account of the frequent fluctuations in com- 
modity rates. By way of illustration, a statement is appended showing all changes 
in the rates on flour and grain from Kansas City, Mo., to Oalveston, Tex., for export, 
from January 30, 1897, to June 30, 1904, from which it will be seen that the rates in 
effect on the first-mentioned date, and which remained in force until January 1, 
1899, were higher than at any 8ubse<iuent period, and that the rates in force on June 
30, 1904, were higher than for the greater portion of the intervening perio<i. 

The rates shown in this statement as in effect on June 30, 1904, are still in force, 
with the exception of the proportional rate on com for export, which, within the 
last few days, has dropped to 11 cents. 

That a comparison of rates on two specified dates quite widely separated may be 
misleading is also shown by two other tables submitted, showing all changes in rates 
on cattle and hc^ from Tyler and Hubbard City, Tex., to St. Louis, Mo., and Chi- 
cBgq, 111., from Julv 3, 1888, to March 5, 1903, the rates shown under the last-men- 
tioned date being those now in force. 
Very respei'tfully, yours, 

Martin A. Knapp, Chairman. 
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Stateme)d showing changes in rates on Jf our and grain from Kansas Cvty^ Mo., to Galveston^ 

Tex. , for export, from June SO, 1897, to June SO, 1904. 

[Rates in cents per hundred pounds.] 



Date. 



LccaL 



June 30, 1897 

January 1, 1899 

February 24, 1899 . 

April 10, 1899 

April 17, 1899 

July 1,1899 

July 25, 1899 

August 1,1899 

December 1,1899.. 

January 1,1960 

February 14, 1900 . 

March 12, 1900 

April 10,1900 

August 10, 1900 

November 8, 1900 . 
November 12, 1900 

July 16, 1901 

July 26, 1901 

August 24, 1901 

May 10, 1902 

June 15, 1902 

June 18, 1902 

August 16, 1902 

August 23, 1902.... 
September 15, 1902 
December 15, 1902. 
February 1, 1904 . . 

Do 

February 13, 1904 . 
June 30, 1904 



Proportional (when from 
beyond). 



Flour. Wheat. Com 



81 
26 
26 
26 
26 
19 
19 
19 
22 
23 
23 
23 

m 

2U 

2U 

20 

20 

20 

20 

20 

20 

20 

20 

20 

20 

22 

17 

17 

15 

23 



31 

21 

21 

21 

21 

19 

19 

19 

^i 

23 

23 

23 

234 

2U 

21i 

20 

20 

20 

20 

20 

20 

20 

20 

20 

20 

22 

17 

17 

15 

23 



26 

20 

20 

•20 

20 

14i 

154 

16 

18 

19 

19 

19 

204 

204 

204 

19 

19 

19 

19 

19 

19 

19 

19 

19 

19 

20 

15 

12 

12 

21 



Oats. 



26 
20 
22 
22 
22 
16 

174 

18 

22 

22 

22 

22 

204 

204 

204 

19 

19 

19 

19 

19 

19 

19 

19 

19 

19 

20 

15 

12 

12 

21 



Flour. 


Wheat.] 


Com. 


Oats 


21 


21 


18 


18 


194 


17 


17 


17 


16 


16 


17 


17 


11 


11 


11 


11 


10 


10 


10 


10 


15 


15 


114 


13 


15 


15 


124 


144 


15 ' 15 


13 


15 


15 18 


15 


18 


15 18 


15 


18 


18 1 13 


12 


13 


18 1 13 


12 


13 


184 184 


164 


164 


164 164 


164 


16 


15 15 


15 


15 


15 15 


15 


15 


15 13 


13 


13 


15 15 


15 


15 


15 


13 


13 


13 


15 


12 


12 


12 


15 


15 


15 


15 


15 


12 


12 


12 


15 


15 


14 


14 


15 


12 


12 


12 


15 


15 


14 


14 


17 


17 


16 


16 


15 


15 


14 


14 


15 


15 


12 


12 


13 


13 


12 


12 


18 


18 


17 


17 



Freight rates on cattle and hogs from points on the St. IjOUis Southweste^m Railway. 

FROM TYLER, TEX. 



' 






Cattle. 


Hogs. 


To- 


Date effective. 


Per car. 


Per 100 
pounds. 


Per car. 


Per 100 
pounds. 


st. Louis. Mo 


July 3. 1888 


$80.00 


$0.40 
.40 
.31 


$70.00 






Feb. 10 
Feb. 24 
Mar. 20 
Apr. 4 
June 5 
June 18 
July 15 
Sept. 15 
Mav 20 
Oct. 1 
Feb. 1 
Feb. 6 
Apr. 16 
Dec. 15 
Mar. 5 
May 10 
July 3 
Jan. 20 
Feb. 10, 
Feb. 7 
Feb. 24 
Mar. 20 
Apr. 4 
Jun« 5 
June 18 
July 15 
Sept. 15 
Oct. 18 
May 20, 
Oct. 1, 


,1889 

,1890 

,1890 

,1890 

,1890 

,1890 

,1890 

,1890 

,1891 

,1896 

,1899 

,1899 

1899 

1899 

1903 

1887 

1888 

1889 

1889 

1890 

1890 

,1890 

1890 

1890 

1890 

1890 

1890 

1890 

1891 , 

1896 1 


$0.47 









.47 







.38 

.36 

.344 

.25 

.344 

.36 

.39 

.34 

.364 

.314 




.47 








.47 








.47 








.47 








.47 




... 




.47 






.47 








.47 








.47 






.47 






.364 

.394 

.424 

.474 

.50 

.514 

.514 

.49 

.40 

.454 

.424 

.40,% 
.31 A 

.40 A 
.464 




.47 








.47 








.50 


Chicago, 111 


95.00 
100.00 
102.50 


82.00 
87.00 
92.50 














.62 








.62 


. 






.62 








.62 








.62 








.59^ 
.59^ 

.62 






























.494 
.444 




.62 






•••>>••••• 


.62 
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StaUmertt ghowing ToUe on elatget and cmnmoditieg from pointe in Indian and Oklahoma 
IbritoHe* to St. Louis, Jfo., in force June SO, IS97, and June SO, 1904- 







[RalGBln 
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UQds.] 
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«' 1 " 1 CJ 




Grain. 
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1 
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TUrf^.— A.,T. and S. F. Rwy., I.C. C. Nob. 12, Sfr 
325,lMi,1974; Missouri Pacmc Rwy.,I,C.C.No.l&fi 



C.C.Nos.A-B,2»,282, 



Senate Committee on Interstate Commeece, 

Friday, J'shruat-y 10, 1905. 

8TATEHENT OF JOSEPH NIHHO, JB., 8TATI8TICIAH AHS ECONO- 
MIST, OF WASHnrOTON, D. c. 

Mr. NiMMO. Mr. Chairman, I have been requested to present to 
vour committee a {>etitioii from the New York Board of Trade and 
Transportation, wfiich contains a recommendation in favor of " a 
special commission of Congress on interstate commerce, to thoroughly 
investigate all problems involved, and to report their conclusions and 
recommendations by hill at the opening of the next Congress." I 
make this recommendation the text of my present remarks, which 
relate especially to the constitutional and political aspects of the ques- 
tion now before you. And, first, I would invite your attention to 



Article 1 of the Constitution of the United States, in clause 6 of 
section 9, imposes the following constitutional limitation upon the 
exercise of the power of Congress to regulate commerce among the 
States: " No preference shall be given by any regulation of commerce 
or revenue to the ports of one State over those of another." This pro 
vision stands for the defense of commercial liberty. 

Mr. Madison, chronicler of the Constitutional Convention of 1787, 
states the historic fact that the main puipose had in view in framing the 
Constitution of the United States was to abolish certain intolerable 
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Statement showing rates on classes and commodities from Chicago j III. , to San Francisco, Col. , 
also from San Francisco , Cal. , to Chicago, 111. , in force June SO, 1897, and June 30, 1904' 

[Rates in cents per hundred pounds.] 

FROM CHICAGO, ILL., TO SAN FRANCISCO, CAL. 



Class 1 

Class 2 

Class 3 

Class 4 

Class 5 

Class A 

Class B 

Class C 

CleussD 

Class E 

Agricultural implements, C. L 

Baking powder, C. L 

Canned goods, C. L 

Coffee, green, in sacks, C. L 

Dry goods: 

In cases, any quantity 

In bales, any quantity 

Blankets, any quantity 

Earthenware, in boxes, barrels, or crates 

Extracts, flavoring, in boxes, C. L 

Glucose, O. R. L., C. L 

Hardware, hammers, tools (mechanics'), boxed, C. L. 
Machinery taking Class A, western classiiication, C. L 

Nails and spikes m kegs, C. L 

Paint, N. O. S., in boxes, barrels, or crates, C. L 

Machines, sewing, in boxes or crates, C. L 

Soap, common, C. L 



June 30, 


June 30, 


1897. 


1904. 


240 


300 


215 


260 


200 


220 


170 


190 


165 


165 


160 


160 


110 


126 


100 


100 


100 


100 


95 


95 


115 


135 


80 


100 


75 


95 


76 


90 


150 


300 


225 


300 


100 


240 


95 


95 


90 


140 


90 


75 


80 


175 


110 


140 


75 


110 


75 


90 


100 


1 140 


75 


75 



Transcontinental I. C. C. Nos. 1 and 375. 



FROM SAN FRANCISCO, CAL., TO CHICAGO, ILL. 



Class 1 
Class 2 
Class 3 



Class 4 

Class 5 , 

Class A 

Class B 

Class C 

Class D 

Class E 

Beans, C. L 

Canned goods, C. L 

Chocolate, boxed, C. L 

Coffee, green, in sacks, C. L 

Extracts, flavoring, boxed, C. L 

Pish, dry, smoked, or salted, C. L 

Fruits: 

Dried in boxes or barrels, C . L 

Decidious, C. L 

Citrus, C. L 

Honey, strained, in tin cans, C. L 

Liquors, wine, California, in wood. C. L.. 

Macaroni, in packaees, C. L 

Nuts, edible, m packages, C. L 

Oil, olive, California, in packages, C. L .. 

Pepper, whole or ground, C. L 

Sugar, refined, C. L 

Wool, scoured, compressed, any quantity 



340 

300 

240 

190 

170 

175 

155 

120 

105 

95 

75 

76 

75 

80 

90 

125 

100 

125 

125 

75 

75 

155 

130 

175 

110 

65 

125 



340 

300 

240 

190 

170 

175 

156 

120 

106 

95 

75 

75 

75 

76 

136 

75 

100 

126 

125 

86 

75 

100 

130 

100 

125 

65 

130 



Trans-Continental I. C. C, Nos 3 and 318. 
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Thus the constitutional limitation that "no preference shall beffiven 
by any regulation of commerce or revenue to the ports of one State 
over those of another," involves stringent restraints upon the power 
of Congress to regulate commerce among the States. These served at 
the beginning to avert the danger of disunion, and to-day they stand 
as a defense of commercial liberty throughout all our borders. 

The question arises — did the constitutional limitation referred to 
practically eliminate the power vested in Congress- in the eighth sec- 
tion of article one — namely, the power to '' regulate commerce among 
the States?" I answer, No! In many ways not affected by the consti- 
tutional limitation the National Government has effectually and bene- 
ficially regulated commerce and transportation. There is no business 
in this country which is more completely the subject of legal restraint 
than is that of railroad transportation. The railroads are regulated 
not only by the National Government, but also b}^ States, by cities, 
counties, towns, village boards of trustees, school districts, and by 
almost every other political subdivision of the State. The decisions 
of the courts involving the law of the common carrier and of public 
highways embrace volumes of judicial regulation applicable to the con- 
duct of railroad transportation. The act to regulate commerce ampli- 
fies, extends, and particularizes the regulative principles of the common 
law in its application to the railroads. In view of these facts it has 
been asserted by an eminent lawyer that '' the railroad is held to a more 
rigid responsibility in the courts than any other litigant." The judi- 
cial records of the country afford abundant proof of the correctness 
of that assertion. 

But the question arises. What would be the effect of the constitu- 
tional limitetion, "No preference shall be given by any regulation of 
commerce or revenue to the ports of one State over those of another'^ 
upon an act of Congress which would confer upon the Interstate Com- 
merce Commission the power to determine the relative rates which 
shall be charged on milroads engaged in interstate commerce ? Experi- 
ence clearly proves that it is unwise for lawyer or layman, or even 
legislator, to predict the judicial determination of the meaning of an 
act of Congress vitally affecting the commercial interaction of the 
people, or the question as to the constitutionality^ of such an act. 1 
shafi not attempt it; it is sufficient here to point to a dilemma which 
confronts Congress in any attempt to confer the power of rate 
making upon an administrative board. In case the Supreme Court 
should hold that an act conferring the rate-making power upon 
the Interstate Commerce Commission is subject to the constitutional 
limitation, ''No preference shall be given by any regulation of com- 
merce or revenue to the ports of one State over those of another," it 
appears probable that such a statute would in practice be nugatory 
for the reason that any regulation of relative rates to or from the 
ports or markets of any two States by the Commission might be 
alleged to violate the contitutional inhibition against preference to the 
ports of one State over those of another. This, of course, would give 
rise to tedious and interminable litigation. 

If, however, the Supreme Court should rule that a rate-making 
statute would not be subject to the constitutionarl inhibition mentioned, 
it seems evident that the multiplicity of cases arising under such a 
statute would overwhelm the Commission just as the assumption 
indulged for a while at the beginning, that the interstate commerce 
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Statement showing rales on classes and coratnodltles from Chicago, III., to Denver, Colo.; 
also from Denver, QjIo.j to Chicago, III, in force June SO, 1897, and June SO, 1904. 

[Rates in cents per hundred pounds.] 

FROM CHICAGO, ILL., TO DENVER, COLO. 



June 30, 
1904. 



Class 1 

Class 2 

Class 3 

Class 4 

Class 5 

Class A 

Class B 

Class C 

Class D 

Class E : . . 

Agricultural implements (except hand ) , C. L 

Axes. C. L * 

Beer in wood. C. L 

Cans, tin, C. L 

Dry goods, C. L 

Furniture, straight, C. L., rated Class 2, Western classification... 
Machinery, all kinds, C. L., rated Class A, Western classification 

Paper, building, roofing, wrapping, C. L 

Soap, Invoice value not exceeding 12 cents pound. C. L 

Soda ash, C. L 

Tin plate, C. L 




Trans-Missouri I. C. C, Nos. 54 and 123. 



FROM DENVER, COLO., TO CHICAGO, ILL. 



Class 1 

Class 2 

Class 3 

Class 4 

Class 5 

Class A 

Class B 

Class C 

Class D 

Class E 

Bones, C. L 

Bullion and ore, pig lead, value not to exceed $100 per ton 

Canned goods, C. L 

Hay, C. L 

Hides and sheep pelts, C. L 

Junk, C. L 

Seed, alfalfa. C. L 

Tin, scrap, C. L 

Zinc lead, white, C. L 

Wool: 

Numbers, in sacks, any quantity 

Numbers, in bales, any quantity 



205 


205 


165 


165 


125 


125 


97 


97 


77 


77 


92 


92 


72 


72 


62 


62 


53i 


531 


46 


46 


30 


35 


22i 


25 


75 


75 


44i 


40 


73i 


70 


50 


50 


72 


72 


52i 


40 


40 


40 


165 


166 


125 


125 



Trans-Missouri I. C. C, Nos. 54 and 123. 
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Statement showing rates on classes and commodities from Chicago, III., to Kansas City, 
Mo., also from Kansas City, Mo., to Chicago, in force June SO, 1897, and June SO, 
1904> 

[Rates in cents per hundred pounds.] 
FROM CHICAGO, ILL., TO KANSAS CITY, MO. 



<31a8sl 

Class 2 

Class 3 

Claris 4 , 

<naBs5 J 

Class A 

Class B 

Class C 

Class D 

Class E 

Agricultural implements, rated Class A, Western classification 

Alcohol, high wine and whisky, C. L 

Axes, C. L 

Beer, C. L 

Cement, C. L 

•Coal, hard, C. L 

Cotton piece goods 

Iron and steel rails, C. L., minimum 2,240 pounds 

•Oil, i>etroleum, C. L 

Paper, building, roofing, wrapping, C. L 

Plaster, C. L 

Salt, C.L 

Tin plate, C. L 



June 30, 
1897. 



June 30, 
1904. 



80 
65 
45 
82i 
27 
82 
27 
22 
18* 
16 
30 
30 
32 
25 
17 
15 
50 
400 
27 
20 
17 
12 
15 



80 
65 
45 
82 
27 
32 
27 
22 

184 
16 
80 
35 
45 
25 
14 
a2S0 
50 
250 
27 
20 
16 
15* 
27 



Western Trimk Line I. C. C, Nos. 7 and 465. 



FROM KANSAS CITY, MO., TO CHICAGO, ILL. 



Classl 

Cla8s2 

Cla8s3 

<71a8s4 

Cla8s5 

Class A 

Class B 

ClaasC 

daasD 

Class E 

Flour, C. L 

Wheat, C. L 

Rye,C. L 

Barley, C. L 

Com and oats, C. L 

Packing-house products, C. L 

Dressed meats, C. L 

Cattle, C. L 

Hogs, C. L 

Sheep, C. L 



80 


80 


65 


65 


45 


45 


32 


32 


27 


27 


32 


32 


27 


27 


22 


22 


18* 


184 


16 


16 


19 


16 


19 


15 


15 


15 


15 


15 


15 


15 


234 


20 


234 


20 


234 


234 


234 


234 


25 


25 



a Ton, 2,000 pounds. 
Western Trunk Line I. C. C, Nos. 7 and 455. 
D & P— 05 10 
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Statement ehamng rate* on daseet and commodUlegfrom St. LouU, Mo., to Texa* eommon 
point* [Dmiion, Dailae, Fbrt Worth, Waco, San Antonio), in force June SO, 1897^ 
and June SO, 1904. 

IRal«a In cenlE per hundred pounde,] 





'•S,-' 


"£■"■ 




113 

1 

i 

07 


187 












































1 
































1* 



n TBiiS Committee, I. C. C.Nos. SSai 



[Batea in cents per hnitiilied poonds.] 



Jutle^, 1S97: 

Deolaon ISO 

iJallas 130 

Fort Worth ISO 

Wttco 130 

JuneM.iaM: 

PeoiBon 137 

Dallas 137 



d T. RWT.. I. C. C. 
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SatemfTd ghouring rata on dtitet and commoditUt from Chicago, lU., to pomti in Kamai 
and N^muta, in force June SO, 1897, and June SO, 1904- 

[RaMB In centa per hundred pounde.] 



Wichita, KbH!.... 

Topeka. JCaua 

lolK. KHOa 

Pittabmx, KanB .. 
Jane 30. 19UJ: 

Wicblta. Kane.... 

TopekB. Kaiui 

lola, Kana 

Plltabiirg:, KaiiB .. 
June 30, ise7; 

Omaha, Nebr 

Lincoln, Nabr 

Beatrice. Nebr ... 

Colnmbiu, Hebr.. 
June 30. 19M: 

Unuoln. Nebr 

Beatrice, Nebr ... 
Columbuti, Nebr.. 



II 



21t IS I 



lbrm.—A.. ■ 
J<^t t^S No 



aCarload, minimum weight 20, OODpoundB. 

id 8. F, Rwj-., I. C. C, No. 12; Western Trunk Line I. C, C, Noe. 401, 456, and D-19, 
iQlOD Faciilc B. B.. 1. 1. C, Noa. 216 and 1619. 

Statement thowiag rala on cliusei and commodities from poinU in Kaiaoi and Nebratka 

to Chicago, III., in force June SO, 1897, and June SO, 1904- 

[Rates in cents per hundred pounds.} 



Plttsbii™, 
June BO, isol: 

Tapeka. Rana 



. 1»S|, 1 



lolB.Kanl lo* 

pitlabQiK, Kaiu . . "" 
Jane 30, IfST. 

Omaha, Nebr 80 

LlnoolD, Nebr fifi 

Beatflee. Nebr te 
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■ huDdred pounde.] 



r, Ind.T... 



June 30, 1897: 

McS^eslcr, Ind.T;!! 

purcell, Ind.T 

Jnoe SO. 1«04: 

WagonBr, Ind.T.... 

Mcllester, Ind.T... 

Parcel!, Ind.T 

Jnae 30, ISST: 



e, DUa . 



Juni 



Oklahoma City. OUa. . . 

Giuiiiie, Olds 

□klaliomH City, Oklft . . . 



110 90 

lis BB 
130 109 



1 I J I 



65 43 45 10 
ST 70 7M 691 
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Statement showing rates on pine lumber , C, X., from points in Texas, Louisiana^ Arkansas^ 
and Mississippi to St. Louis, Mo., in force June SO, 1897, and June SO, 1904, 

[Rates in cents per hundred pounds.] 



Mount Pleasant, Tex 

Bie Sandy. Tex 

Tyler, Tex 

Jacksonville, Tex 

Lufkin,Tex 

Shreveport, La 

Hamilton, La 



June 90, 


Juneao,! 


1897. 

1 


1904. 


17 


18 ' 


17 


18 


17 


18:' 


17 


18 


17 


18 


15 


18 ■ 


15 


18 



Juneao, Juneao, 
1897. 1901. 



Benton, La • 

McNeil, Ark ...! 

Uttle Rock, Ark 

Pine Bluff, Ark ' 

Hazelhurst, Miss ! 

Jackson, Miss 

Canton, Miss I 



15 


18 


15 


18 


15 


18 


15 ; 


18 


17 


20 


17 


20 


17 i 


• 20 



Tariff:— %X. L. S. W. Rwy., I, C. C. Noe. 189, 1766; Illinois Central R. R., I. C. C. B-86, 1850. 

i^atement showing rates on classes and commodities from Chicago, III,, to St. Paul, Minn., 
also from St. Paid, JIfinn., to Chicago, III., in force June SO, 1897, and June SO, 1904. 

[Rates in cents per hundred pounds.] 

FROM CHICAGO, ILL., TO ST. PAUL, MINN. 



Class 1 , 

Class 2 

Class 3 

Class 4 

Class 5 

Class A 

dassB 

Class C 

Class D 

Class E 

Beer, C. L 

Binding twine, C. L 

Coal, hard, C. L 

Iron articles: 

Bar, band, nails, and spikes, C. L 

Bridge or structural, C. L i 

Stoves and ranges, C. L 

Oil, coal or carbon, C. L 

Powder, common, black blasting, C. L 

Salt, in barrels, C. L 

Tin cans, C. L 

Tin plate, C. L 

Cotton piece goods, C. L 



Juneao, 


Juneao, 


1897. 


1904. 


60 


60 


50 


50 


40 


40 


25 


25 


20 


20 


25 


25 


20 


20 


17 


17 


14 


14 


13 


13 


15 


15 


18 


18 


12i 


10 


10 


m 


10 


m 


15 


15 


15 


20 


40 


40 


12i 


m 


23i 


25 


15 


20 


40 


40 



7\iri/«.— Western Trunk Line Joint Tariff No. 9; Special Circular No. 21; I. C. C. Noe. 491, 431. 

FROM ST. PAUL, MINN., TO CHICAGO. ILL. 



Classl 

Class2 

Class3 

Class4 

Class5 

Class A 

ClassB 

ClassC 

ClassD 

ClassE 

Cotton piece goods, C. L 

Fresh meats, C. L 

Flour and grain: 

Flour, C.L 

Wheat, C. L 

Other gndn. C. L 

C.L 



Hay, 
Live stock: 

Cattle, C. L., 8. D 

Hogs, C. L., S. D 

Sheep, C. L., S. D 

Lumber, C. L 

Malt C.L 

Packing-house products, C. L. 



60 
50 
40 
25 
20 
25 
20 
17 
14 
13 
40 
27 

m 

12* 
12i 
15 

^ 

27 

27 

14 

12i 

18i 



60 
50 
40 
25 
20 
25 
20 
17 
14 
13 
40 
17 

12* 

m 
m 

15 

25 
27 
27 
10 
12i 
157 



2briir«.— Western Trunk Line, Joint Tariff No. 9, Special Circular No. 21, 1. C. C. Noe. 491, 431; C, 
M. and St. P. Rwy., I. C. C. A-6146. 
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'. and June SO, 1904. 
[Rates in a 





Domeetic. 


Export. 


when from beyond. 




Flour. Wheat 


and 


Flour. 


Wheat. 


an™ 


Flour. 


Wlcftl. 


Com 
and 


Wiehlla, i^'peks. lola, 
and Pillaburg, Kang. . 


1 


35 

1 

31 

321 
25 

26 

m 


31 
281 

301 

27 


281 
26 

301 
27 


26 
28 

27 

28 
26 
26 

26 
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IS 


■' 




















June 30, 1S97: 










43i 
29 


3Bi 
27 

351 

29 
















'""sSsSSol"':. 








June 30, 1897: 


























2B| 28 


26 
15 













































1. C. C, N08. S^\ 21 





1 
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170 


J 

96 
72 

135 
IBS 


1 

854 

120 
120 


Ed 

1 


3 


t 

so' 

5a 

mi 
mi 


1 

f. 

1 


1 
1 


1 

90 


ft 


LnsVV^N.'Mex:'.: 

Albuquerque, N. Mm. 
Jnne30, IB97: 

Flapflall, Ash Forli. 
andKingmBH.Aris. 
June 30, 19M: 

FlaKsiaH, Aiih Fork, 


23; 

390 


IS 

20( 

185 
21( 

S40 


1S8 

lao 

270 


10& 
IGl 

151 
210 


8( 

9: 

185 


104 
10« 

190 
WO 


68 

r. 
fi] 

110 


87 


H6 


186 


89 
128 
82 
% 

185 



\. T, and S. F. Ky., I. C. C. Noe. 324,' 328, 2 
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■Statement skoieing rotes on cloMa and commoditiet from points in Indian and Oklahoma 
jperritories to St. Louis, Mo., in force June SO, 1S97, and June SO, 1904. 

[K&tea in ceaU per hundred poundB.J 



-June 30. 1897: 
Wagoner, Im 
McAlener. I 
Pnnsell, Ind. 

Jane 30, 1904: 
Waeoner, In 
McAlealer, Ii 
Pnrcell, Ind. 

-June 30,1807: 



. 110 , 90 
. IM ! 100 



intlirie.Okla 180 ' 109 

Oklabomft City, Okla. ISO 109 

auclirte.'okla i 130 i io» 

OklBhcnnBClIr,Okla. ISO j 101) 



ill ! 



4fl 

m 


4» 


i 


Mi 


18 


40 
fi3 


45 


261 


afl 


w 


m 


4ft 


??! 


30 


15 



30l' 37 , m 
40 I 50 : SO) 
KH' 40 . 4ei 



d T.Bwy.,I.C.C.Nos.A-S,ia7,Ma, 



Senate Committee on Interstate Commerce, 

Friday, FAruary 10, 1905. 

STATEkENT OF JOSEPH HIKHO, JB., STATISTICIAN AND ECONO- 
MIST, OF WASHINOTON, D. C. 

Mr. NiMMO. Mr. Chairman, I have been requested to present to 
vour committee a {letition from the New York Board of Trade and 
Transportation, which contains a recommendation in favor of " a 
■Special commission of Congress on interstate commeice, to thoroughly 
investigate all problems involved, and to report their conclusions and 
recommendations by bill at the opening of the next Congress." I 
make this recommendation the text of my present remarks, which 
relate especially to the constitutional and political aspects of the ques- 
tion now before j'ou. And, first, I would invite your attention to 



Article 1 of the Constitution of the United States, in clause 6 of 
section 9, imposes the following constitutional limitation upon the 
exercise of the power of Congress to regulate commerce among the 
States: " No preference shall be given by any regulation of commerce 
or revenue to the ports of one State over those of another." This pro 
vision stands for the defense of commercial liberty. 

Mr. Madison, chronicler of the Constitutional Convention of 1787, 
states the historic fact that the main purpose had in view in framing the 
■Constitution of the United States was to abolish certaia iwtfiVfnAsVst, 
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discriminations in the nature of regulations imposed by the States 
upon both the domestic and the foreign commerce of the country. 
Such regulations were fast driving the country to disunion. 

When the convention assembled on May 25, 1787, the opinion pre- 
vailed to a considerable extent that the power to regulate commerce 
should not only be withheld from the States but also be denied to the 
National Government. But the more statesmanlike members of the 
convention held that the power of regulation by Congress should be 
asserted in some form compatible with the supreme object of main- 
taining commercial liberty. The first proposition of this nature, sub- 
mittea by Mr. Charles Pinckney, of South Carolina, four days after 
the convention was organized, provided that "all laws regulating com- 
merce shall require the assent of two-thirds of the members present in 
each House." On August 6 the "committee of detail" reported in 
favor of the proposition that Congress shall have power "to regulate 
commerce with foreign nations and among the several States," but 
that "no navigation act shall be passed without the assent of two- 
thirds of the members present in each House." This proposition was 
overruled on August 29. Finally, on September 14, three days before 
the signing of tne Constitution, the following provision was added to 
section 9 of article 1, which section relates exclusively to limitations 
of the powers of Congress: 

No preference shall be given, by any regulation of commerce or revenue, to the 
ports of one State over those of another. 

This fully satisfied all the States and probably saved the Constitu- 
tion. Apparently this limitation came rather near to the original 
proposition to omit from the Constitution any declaration in favor of 
conferring upon Congress the power to regulate commerce among the 
States. But it voiced the dominant sentiment of the people in favor 
of a government which should secure the ends of commercial liberty 
and meddle as little as possible with the competitive struggles of busi- 
ness. The practical question arises: What does that limitetion imply 
to-day ? 1 shall endeavor to answer that question. 

Besides the ports of the Atlantic, Gulf, and Pacific coasts. Congress 
has from time to time created "ports" at interior points on rivers, on 
the Great Lakes, and on railroads, all of which ports now afford all 
necessary facilities for the conduct of both internal and foreign com- 
merce. But this constitutional limitation has a much wider application. 
The significance of the word "port" in the Constitution was undoubt- 
edly that which it had and still has in Great Britain. The exact 
meaning of the word "port," according to Lord Esher, M. R., in 15 
Q. B. D., 580— ^a case decided in the year 1885 — is "not usually the 
legal port as defined by acts of Parliament, * * * but any place 
at which the loading and landing takes place." Accordingly, in the 
case at bar, it was ruled that "the word •port' in a charter party is to 
be understood in its popular, business, or commercial sense, and not 
the port as defined for revenue or pilotage purposes." This is the 
meaning given to the word "port" by Lord Chief Justice Hale in 
"De Portibus Maris," chapter 2, page 46, and it is regarded by 
Bouvier, an accepted American authority on legal definitions, as defin- 
ing the meaning of the word "port" in the United States. It applies 
to all places or markets where goods are shipped or received by rail 
or by water. 



DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION. 153^ 

Thus the constitutional limitation that ''no preference shall be given 
by any regulation of commerce or revenue to the ports of one State 
over those of another," involves stringent restraints u^on the power 
of Congress to regulate commerce among the States. These served at 
the beginning to avert the danger of disunion, and to-day they stand 
as a defense of commercial liberty throughout all our borders. 

The question arises — did the constitutional limitation referred to 
practically eliminate the power vested in Congress- in the eighth sec- 
tion of article one — namely, the power to "regulate commerce among 
the States?" I answer, Nol In many ways not affected by the consti- 
tutional limitation the National Government has effectually and bene- 
ficially regulated commerce and transportation. There is no business 
in this country which is more completely the subject of legal restraint 
than is that of railroad transportation. The railroads are regulated 
not only by the National Government, but also b}" States, by cities, 
counties, towns, village boards of trustees, school districts, and by 
almost every other political subdivision of the State. The decisions 
of the courts involving the law of the common carrier and of public 
highways embrace volumes of judicial regulation applicable to the con- 
duct of railroad transportation. The act to regulate commerce ampli- 
fies, extends, and particularizes the regulative principles of the common 
law in its application to the railroads. In view of these facts it has 
been asserted by an eminent lawyer that ''the railroad is held to a more 
rigid responsibility in the courts than any other litigant." The judi- 
cial records of the countr}^ afford abundant proof of the correctness 
of that assertion. 

But the question arises. What would be the effect of the constitu- 
tional limitation, "No preference shall be given by any regulation of 
commerce or revenue to the ports of one State over those of another'^ 
upon an act of Congress which would confer upon the Interstate Com- 
merce Commission the power to determine the relative rates which 
shall be charged on railroads engaged in interstate commerce ? Experi- 
ence clearly proves that it is unwise for lawyer or layman, or even 
legislator, to predict the judicial determination of the meaning of an 
act of Congress vifcally affecting the commercial interaction of the 
people, or the question as to the constitutionality of such an act. I 
shall not attempt it; it is sufficient here to point to a dilemma which 
confronts Congress in any attempt to confer the power of rate 
making upon an administrative board. In case the Supreme Court 
should hold that an act conferring the rate-making power upon 
the Interstate Commerce Commission is subject to the constitutional 
limitation, " No preference shall be given by any regulation of com- 
merce or revenue to the ports of one State over those of another," it 
appears probable that such a statute would in practice be nugatory 
for the reason that any regulation of relative rates to or from the 
ports or markets of any two States by the Commission might be 
alleged to violate the contitutional inhibition against preference to the 
ports of one State over those of another. This, of course, would give 
rise to tedious and interminable litigation. 

If, however, the Supreme Court should rule that a rate-making 
statute would not be subject to the constitutional inhibition mentioned, 
it seems evident that the multiplicity of cases arising under such a 
statute would overwhelm the Commission just as the assumption 
indulged for a while at the beginning, that the interstate commerce 
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act confers a dispensing power with respect to the long and short haul 
rule was, upon due considerd,tion, declared by Judge Cooley to be 
impracticable for the reason that it imposed upon the Commission a 
task in practice proved to be superhuman. 

TWO OTHER CONSTITUTIONAL QUESTIONS. 

There are two other constitutional questions which may be briefly 
noticed in this connection. 

1. The power to issue self -executing decrees is essentially a judicial 
function, and not one to be exercised by an administrative board. 
This is purely a legal question and one which may profitably engage 
the attention of an investigation committee of Congress. 

2. Conferring the power of rate making upon the Interstate Com- 
merce Commission by Congress would constitute an unconstitutional 
delegation of its legislative authority. This is an exceedingly impor- 
tant matter. The rule of constitutional law that Congress has no power 
to delegate its legislative authority is a recognized political axiom. 
This was clearly stated by Mr. Chief Justice Marshall in Heyman v. 
Southard, 10 Wheaton, page 42. Congress has the power to authorize 
any administrative office to make regulations needful to the execution 
of particular laws, such regulations being in execution of, supple- 
mentary to, and not in conflict with the law, but specifically in effectua- 
tion of the law. But this authority must not trench upon law making. 
Without discussing the question as to the distinction here drawn, it 
appears unnecessary to say more than to express the opinion that the 
power of rate making proposed to be vested in the Interstate Com- 
merce Commission, with the unavoidable consequents of that authority, 
would be a much larger exercise of the power of Congress to regulate 
commerce among the States than has ever been exercised by Congress, 
and that it would constitute a clear delegation of the legislative pow- 
ers of Congress. The subject is evidently one which should be care- 
fully considered by a Congressional investigating committee. 

WHAT CONSTITUTES COMMERCIAL LIBERTY'^ 

We must not lose sight of the fact that commercial liberty ever has 
been and always will be the liberty of competitive struggle, with all 
the severe results of such struggles, and that governmental regulation 
conservative of the ends of liberty must not attempt to eliminate that 
struggle, but only hold it within the restraints of justice and equity. 
In Great Britain the only governmental restraints upon the freedom 
of competition recognized under the principles of the common law are 
restraints upon practices which are recognized as involving conspiracy, 
dishonesty, intimidation, molestation, or other clearly recognized 
wrongs. The maintenance of commercial liberty has been a problem 
of the ages solved by the lessons of experience and not by any popu- 
listic, socialistic, or academic experiment. It is the animating purpose 
of the common law to enforce the principles of commercial liberty. 

Let it be observed just here that the constitutional limitation already 

mentioned applies only to the regulation of commerce by Congress, 

but that the Constitution imposes no limitation upon the regulation of 

oommercQ by the courts. During the last four hundred years the 

J^ng-Jish -speaking people have had implicit faith in the principles and 
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provisions of the common law, as developed, and that confidence knows 
no abatement. 

In the light of these facts, it appears to be the duty of Congress to 
carefully inquire whether the proposition to give practically autocmtic 
power to an administrative board of the Government would or would 
not operate as an improper barrier to the exercise of the power of the 
judiciary to defend the commercial liberties of the people. 

WHAT THE PROPOSITION OF COMMISSION RATE-MAKING INVOLVES. 

In order to avoid any possible misrepresentation as to the attitude 
assumed by the Interstate Commerce Commission toward the question 
of governmental rate-making, 1 quote as follows from its official utter- 
ances upon the subject: 

In its Seventh Annual Report, dated December 1, 1893, at page 10 
the Commission stated its conception of the nature and scope of gov- 
ernmental regulation of the internal commerce of the country as 
follows: 

To ^ive each community the rightful benefit of location, to keep different com- 
modities on an equal footing, so that each shall circulate freely and in natural vol- 
ume, and to prescribe schedule rates which shall be reasonably just to both shipper 
and carrier is a task of vast magnitude and importance. In the perfoniiance of tnat 
task lies the great and permanent work of public regulation. 

The Utopian idea of placing the conduct of the commercial and 
transportation interest of this country under the supervision and con- 
trol of an administrative bureau of the National Government ''so as to 
f^ive each community the rightful benefit of location, and to keep dif- 
erent commodities on an equal footing, so that each shall circulate 
freely and in natural volume" is a conception of distributive justice 
to which the judicial mind has never yet soared. It savors of what 
Napoleon scornfully characterized as "the ideology of the laws of 
nature." 

Humanly speaking, it constitutes a striking illustration of what is 
<;ommonly known as bureaucratic rule, which in all ages has proved to 
be the antithesis of commercial liberty. This is clearly, and as here- 
inafter shown, unavoidably involved in any proposition to invest the 
Comnoiission with the power of rate making. 

In its annual report submitted December 6, 1897, the Commission 
recommended that Congress should confer upon it the absolute power 
to prescribe rates; authorize it to issue self-executing administrative 
orders, and final administrative orders — a strictly judicial function — 
and compel the courts to sanction such orders. 

These views of the Commission were subsequently expressed in a 
bill introduced in the Senate January 22, 1898 (S. 3354, 65th Cong., 
2d sess.), which bill provided thatthe courts shall be required to review 
the rates, fares, classifications, etc., prescribed by the Commission, and 
further that "the case as certified from the Conmiission, together with 
any additional testimony taken by the courts, shall be the record upon 
which it shall be heard." The Supreme Court, however, had already 
declared the power of rate making to })e not a judicial function, and 
one over which the Federal judiciary could not and would not exer- 
cise any authority. This absurd bill also proposed to confer upon 
the Commission absolute power to decide cases involving long and short 
haul rates, and to prescribe the rates and the conditions under wKlek 
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transportation shall be conducted throughout the United States. It also 
provided that the Commission shall be authorized to issue administra- 
tive orders and final administrative orders. If enacted into law, it 
would have subjected the commercial, industrial, and transportation 
interests of this country to the absolute control of a bureau exercis- 
ing a dispensing power. The bill failed to secure serious attention in 
either branch of Congress, and apparently produced no other effect 
upon the legislative mind than of astonishment. 

The Commission, however, refused to abandon its purpose to acquire 
dispensing power. Again in the Fifty-sixth Congress —March 2, 1899, 
to March, 1901 — it approached Congress, but this time with a bill 
intended to evade the rule of governmental policy announced by the 
Supreme Court in the Maximum Rate case, and thus to circumvent 
the judiciary. This bill was introduced December 12, 1899, as Senate 
bill 1439, Fifty-sixth Congress, first session. It provided that the com- 
panies shall first make their rate sheets, which, having been made, the 
Commission shall, upon complaint made either by itself or any other 
competent complainant, have power to revise and change the rates 
which have been made, thus conferring upon the Commission the right 
to recast every rate sheet in the country. The fallacy involved in this 
provision consisted in the pretense that it avoided the objection of the 
courts that rates made in advance of being charged and collected, even 
if authorized by statute, are not reviewable in the courts as to their 
reasonableness, from the fact that they are legislative I'ates. An 
ingenious argument in favor of just such an arrangement had been 
made in the Maximum Rate ease, but was utterly discarded by the 
Supreme Court in the following terms: ''The vice of this argument is 
that it is building up indirectly and by implication a power which in 
terms is not granted." The Commission ignored that declaration. 
Rates thus made would be legislative rates, and therefore not review- 
able by the courts as to their reasonableness. 

The reasoning of the Commission in this matter was too inconse- 
quential for serious consideration. Congress also did not fail to see 
that the real rate maker is he who makes the rates in the last instance 
and not in the first instance. The bill just mentioned also proposed 
to confer upon the Commission the power ''to prepare and publish 
the rules, regulations, and conditions for freight transportation," a 

f)roposition which clearly involved the creation of a dispensing power. 
See section 3 of the bill.) 

Like its predecessors this bill gained no favor with the national 
legislators. Congress was not prepared to subordinate the Federal 
judiciary to the Interstate Commerce Commission. Nor was it pre- 
pared to institute in this country a bureaucratic imperialism endowed 
with what Lord Macaulay styled, " that great anomaly known as the 
dispensing power," which in all ages has been an attribute of tyranny 
and oppression. Such the proposed expedient was clearly perceived 
to be at the beginning by Judge Cooley and his associates, who repu- 
diated it absolutely. 

During the Fifty-seventh Congress — March 4, 1901, to March 4, 
1903 — the Commission stultified itself glaringly before Congress. 
Until March, 1902 — fifteen years after its organization — the Commis- 
sion had neglected to employ the civil remedy provided in section 16 
of the interstate-commerce act. Early in that month, however, the 
Cow mission had recourse to that provision of the law for the pre- 
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vention of rate cutting — a misdemeanor under the act to regulate 
commerce. On March 24, at the instance of the Commission, Judge 
Grosscup, of the northern district of Illinois, issued an order granting 
a temporary injunction in an important case pending at Chicago, and 
in so doing expressed the opinion that ''the expedient might turn out 
to be the vitalizing of the act." That expectation was realized. The 
injunction proved effectual in greatly abating, if not entirely arrest- 
ing, the evil complained of. But the successful application of this 
provision of the act to regulate commerce ran counter to the scheme 
of autocratic rule which for years the Commission had had in mind. 

Within one month after Judge Grosscup's order was issued, the Com- 
mission stultified itself by appearing before the committees on Inter-, 
state Commerce of the Senate and House of Representatives in earnest 
advocacy of a bill providing for the repeal of so much of section 16 of 
the act to regulate commerce as embraces the effectual civil remedy 
just mentioned, and proposed to substitute in lieu thereof an amend- 
ment providing for obedience to the autocratic authority of the Com- 
mission. (S. 3575 and H. R. 8337, 57th Cong., 1st sess., the same being 
identical.) This attempt to emasculate the interstate commerce act was 
exposed and failed utterly. 

instead of repealing section 16 of the act to regulate commerce, 
Congress has since strengthened it and made it more effective in an act 
initiated by this committee. I refer to the act of Congress approved 
February 19, 1903, commonly known as the Elkins law. 

WOULD THE FEDERAL JUDICIARY IN ANY/feVENT PASS UPON A RATE 
FOR THE FUTURE PRESCRIBED BY AN ADMINISTRATIVE BOARD? 

The proposition to confer upon the Interstate Commerce Commis- 
sion the power to prescribe rates for the future is defended upon the 
ground tnat such rates would be submitted, to the courts as to their 
reasonableness. But the question as to whether the Federal judiciary 
could in any event pass upon a rate for the future prescribed by an 
administrative board is one involved in great doubt. This is indicated 
as follows: 

1. In deciding the Maximum Rate case (167 U. S. 479) the Supreme 
Court of the United States said: 

If is one thing to inquire whether the rates which have been charged and collected 
are reasonable — that is a judicial act; but an entirely different thing to prescribe 
rates which shall be charged in the future — that is a legislative act. 

2. At a hearing before the Senate Committee on Interstate Com- 
merce on March 10, 1898 — page 9 of the hearings — Hon. Martin A. 
Knapp, chairman of the Interstate Commerce Commission, said: 

One doctrine is now settled — that, whereas the investigation of the question 
whether an existing rate is a reasonable and lawful one or not is a judicial question, 
the determination of what that rate shall be in the future is a legislative or adminis- 
trative question with which the courts can have nothing to do. 

3. At a hearing before the Senate Committee on Interstate Commerce 
on February 21, 1900, at page 118 of the hearings, Hon. Charles A. 
Prouty, Interstate Commerce Commissioner, said: 

The prescribing of a rate is, under the decisions of the Supreme Court, a legisla- 
tive not a judicial function, and for that reason the courts could not, even if Congress 
80 elected, be invested w^ith that authority. 
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I am strongly inclined to accept the view of Commissioners Knapp 
and Prouty tnat the courts could not have anything to do with rates 
for the future, and that Congress could not invest them with that 
authority. 

In view of this diflSculty, Commissioner Prouty devised a scheme 
for creating a practical bureaucracy in the United States which seems 
to have voiced the views of the Commission. As the plan which he 
has proposed constitutes the main feature of certain bills which have 
recently been introduced in Congress, I will briefly explain it. 

In an address delivered before the American Economic Association 
in the year 1903, Mr. Prouty proposed to eliminate the legislative and 
judicial powers of government irom any actual participation in the 
work of railroad regulation. This he explained as follows: 

It is earnestly insisted that the freight rate is a commercial proposition which must 
be left to the laws of commerce, with which the Government can not safely meddle. 

In this he seemed to have in mind a plan to supersede the present 
exercise of the powers of government. He recommended therefore 
that ''the laws of commerce" shall be administered by means of a 
duplex autocratic dispensing power completely outside of our present 
system of government, and in effect constituting a fourth independent 
branch of the National Government. 

Mr. Prouty/ explained the organic features of his plan as follows: It 
is to embrace first the Interstate Commerce Commission endowed with 
the autocratic power of prescribing all the interstate rates in the 
country. Referring to the " suggestion, to permit the Federal courts 
to review and set aside if found unreasonable the orders of the Com- 
mission," he said, ''it is very doubtful whether any such system can 
ever give satisfactory results," and adds, " these questions are not of 
a judicial nature and can not be intelligently passed upon by courts." 
In this connection he says: 

A court administers the law as it is laid down in statute or in precedent; the jury 
decides the fact upon the testimony of witnesses. Not so the Commission. Here is 
no precedent to be administered. No dispute generally arises as to the facts. The 
question is, What under these admitted conditions shall be done? and this question 
is largely one of judgment. 

And again: 

Such a commission is an expert body, * * * its conclu8io9 must still rest in 
the good judgment of its members. Its decision is the act of an expert body. 

Having excluded any sort of judicial interference with the work of 
the Commission, Mr. Prouty declared that the condusipns of th^ 
Commission ought to be subjected to some sort of review. He pro- 
posed, therefore, a tribunal in the nature of a commerce court' — a 
tribunal fully endowed with judicial attributes, namely, the power "to 
make decrees and execute process," to "hold oflSce for life, and to 

?ossess all the independence of judges," its decisions to be final. Mr. 
*routy earnestly protested that nis proposed commerce court shall not 
be in any manner subject to or related to the Federal judiciary, for he 
maintained that the matters to be reviewed by the proposed court are 
" not properly law questions," but " the judgment of a quasi legislative 
body," and, tnerefore, that " the review of such a judgment is not a 
judicial function," and that its proceedings " are not lawsuits," the 
question to be decided in each case being " largely one of judgment." 
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Thus he proposes to create an administrative board, bearing the 
name of a court, and endowed with judicial attributes in the face of 
the constitutional provision that ^'the judicial power of the United 
States shall be vested in one Supreme Court, and in such inferior 
courts as the Congress may from time to time ordain and establish." 
Evidently Mr. Prouty's proposed "commerce court" would be simply 
an administrative bureau endowed with autocratic dispensing power. 

It is diflScult to imagine a more glaring political solecism than the 
proposed commerce court endowed with judicial attributes, but with- 
out a judicial function or a legal duty to perform. Besides, the 
whole scheme is in a political sense revolutionary. 

Referring particularly to the questions which will come before this 
non- judicial court, Mr. Prouty says: 

These questions are not of a judicial nature, and can not be intelligently passed 
upon by courts. 

Meaning the Federal courts. 
He adds: 

Federal judges are not selected for that purpose. Most of them have absolutely 
no experience in such matters. Their time is fully occupied with their proper 
duties, and the very nature of those duties in a measure unfits them to appreciate 
these questions. 

The absurdity of this assumption is apparent. Commercial law — 
especially the law of the common carrier — has for centuries engaged 
the studious thought of the judicial mind. And yet it is gravely pro- 
posed by Mr. Prouty that all this knowledge which, by a process of 
evolution, has been incorporated into the very fiber of our civilization 
shall be set aside in favor of the emanations of the inner consciousness 
of a set of commissioners and of judges without judicial function, 
guided solely by their own introspections as to the fitness of things. 

In defense of his theory Mr. Prouty says: 

As well might it be provided that (the Federal) courts shall enforce the laws 
enacted by Congress if such laws are in their judgment reasonable and iust as to 
pennit the Federal courts to review and set aside S found unreasonable the orders 
pi the Commls^on. 

In this he clearly suggests that the orders of the Commission should 
have the same authority and dignity as the laws of Congress. The 
Supreme Court has declared that public policy in certain cases is what 
the law directs, but presumably it will be a long lime before the 
people of this country will consent that in any case public policy shall 
be what the Interstate Commerce Commission directs. 

The scheme thus advanced by Mr. Prouty, at Philadelphia, in the 
year 1903, has acquired a degree of importance which it did not have 
at the beginning, from the fact that it has been made the basis of two 
classes of bills which have been introduced during the present Fifty- 
eighth Congress, namely, (1) bills which fully adopt Mr. Prouty's idea 
of a court which is not a part of the Federal judiciary, thus creating a 
double-headed bureaucratic power in the United States, and (2) bills 
which create a court which is to be a branch of the Federal judiciary, 
but deny to it the power to fix rates for the future, relying finally for 
execution upon the legislative power conferred upon the Interstate 
Commerce Commission, such court being in practice a judicial super- 
fluity. 

The Hearst bill and the Townsend-Esch bill appear to be of the 
latter sort. 
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The pretense that it is necessary to confer autocratic powers upon 
the Commission in order to prevent exorbitant rates and unjustly dis- 
criminating rates is a delusion and a snare. Such manifestation of 
bureaucratic rule may have a laudable object in view. It may in par- 
ticular instances be beneficent. But this much may be said of any 
form of despotic inile. The experiences of mankind clearly prove 
that the only plan for correcting abuses which arise in the course of 
commercial interaction compatible with the object of maintaining com- 
mercial liberty is through the determinations of an independent judici- 
ary and by due process of law. 

But the Interstate Commerce Commission appears since to have per- 
ceived certain inconveniences which might arise from the creation of 
the proposed interstate commerce court; at any rate it has returned to 
its original idea of conferring upon the Commission the absolute power 
of prescribing both absolute and relative rates, thus avoiding any 
inconvenience which might arise to its personnel from the creation of 
an interstate commerce court. 

A DANGEROUS POLITICAL HERESY INVOLVED IN THE PROPOSITION TO 
CONFER AUTOCRATIC POWER UPON AN ADMINISTRATIVE BOARD. 

During the last two thousand years there has been going on among 
the foremost nations of the globe a political struggle between the 
advocates of dispensing justice in the conduct of the interaction of 
commercial industrial forces through the exercise of the iudicial power 
And the advocates of accomplishing that purpose through the exercise 
•of autocratic administrative authority, the latter being usually per- 
formed by a bureau clothed with autocratic power or with delegated 
legislative authorit3^ This autocratic governmental method — bureau- 
cracy — was the potential cause of the downfall of the Roman Empire. 
It was also the cnief cause of the French Revolution of 1795. The 
only civilized nation in which it now prevails as an unrestrained 
expression of governmental authority is Russia, where the people are 
to-day clamoring for its suppression for the reason that it constitutes 
an intolerable form of oppression. 

In the public discussion of the present political troubles in Russia 
the vital question at issue is referred to as the "bureaucracy" and as 
the "autocracy." The two terms are practically synonymous. 

The f ramers of the Constitution were greatly influenced in their 
opposition to any sort of bureaucratic governmental power by the 
utterances of Montesquieu in Esprit des Lois, which Mr. Justice 
Holmes has characterized as "an epoch-making book." Therein the 
vital importance of an independent judiciary was clearly explained. 
This view was highly commended by Hamilton and by Judge Story, 
both of whom adopted the opinion of Montesquieu that "there is no 
liberty if the power of judging be not separated from the legislative 
and executive powers." By the adoption of this view the United 
States became the only nation on the globe in which the "judicial 
power" is an independent coordinate branch of the government. By 
way of illustration Montesquieu pointed to the fact that certain 
monarchical countries of Europe which respected the independent 
judicial authority were conservators of personal liberty, whereas the 
republics of Italy which governed through a body of magistrates 
unrestrained by an independent judiciary were cruel despotisms. 
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In England the exercise of the power of eontrolHiig the course of 
the development of the commercial and industrial interests of the 
coimtr}'^ by autocratic governmental authority was known as a '' dis- 
pensing power." This form of despotism was abolished as the result 
of the British Revolution of 1688. The men who framed our present 
fonn of government repudiated any such exercise of governmental 
authority. But, ever and anon, men oblivious to the lessons of the 
political experiences of nations during the last two thousand years, 
announce in this and in other countries some new scheme for placing 
the commercial and industrial interests of the people under some form 
of bureaucratic control. This abominable political heresv finds expres- 
sion in the attempt to confer upon the Interstate Commerce Commis- 
sion autocratic powers. It is voiced in every bill now before Congress 
which proposes to confer upon the Interstate Commerce Commission 
the power to prescribe rates for the future. As already shown, it 
conti'avenes an express provision of the Constitution of the United 
States and goes in the face of our cherished judicial safeguards of 
commercial liberty. It has become the paramount political issue of 
the hour. It marks the parting of the ways between Americanism 
and autocracy; between Jeffersonianism and despotic rule. 

In his first message to Congress as President, Thomas Jeflferson 
recommended ^'government which shall restrain men from injuring 
one another and leave them otherwise free to regulate their own pur- 
suits of industr}' and improvement." And in the same message he 
declared that — 

Agriculture, manufactures, commerce, and navigation, the four pillars of our pros- 
perity, are the most thriving when left most free to individual enterprise. 

It is a sad indication of the political degeneracy of the times when 
men depart from the principles of true Americanism thus proclaimed, 
and that even those who adore the name of Jefferson seem to be ambi- 
tious to lead in the common defection from his cherished political 
convictions. 

A POLITICAL SOLECISM. 

Those who reconmiend the adoption of the bureaucratic method of 
government for the cure of discriminations, rebates, and other evils 
which arise in the conduct of railroad transportation, delude them- 
selves and attempt to delude others b}^ asserting in defense of their 
position that ^'new conditions demand new remedies." While the 
correctness of the assumed adage may be fully admitted, it is most 
strenuousl}'^ objected that such admission does not justify the adoption 
of a remedy which belongs to the dead past, which has left in its wake 
ruined empires and kingdoms and which the English-speaking people 
of the world have scorned and repudiated for more than two hundred 
years. Such is bureaucrac} ! The attempt to establish an autocratic 
control of the commercial and transportation interests of this great 
and prosperous country is one of its most flagrant expressions. 

All that I have said in regard to the dangers involved in the propo- 
sition to confer autocratic power upon the Interstate Commerce Com 
mission is respectfully submitted, in the hope that it may be made the 
subject of investigation b}^ a Congressional committee especialh'^ 
charged with that duty. 

D A p— 05 11 
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by declaring that the Interstdte Commerce Commission has no such 
power to prescribe either absolute or relative rates and onl}^ power to 
decide whether the rates which have been charged and collected are or 
are not just and equitable, thus making the determination of the justice 
of rates a judicial and not a legislative question. 

It requires no words to prove that such assumption of power as that, 
asserted by an administrative office of the National Government, if it 
had succeeded, would have thrown the commerce of this country into 
confusion and engendered sectional strife which might have endangered 
the integrity of the Union. 

I have thus at some length attempted to describe the efforts of the 
Commission to gain the power to prescribe rates for the future and 
the probable results of the exercise of such power. 

CONCLUSION. 

The main object had in view throughout this argument has been to 
impress upon this committee the importance of a thorough and impar- 
tial Congressional investigation in regard to the commercial, indus- 
trial, and political aspects of the vitally important subject which now 
commands their attention. It is one of the most impoilant questions 
which has ever been considered by the Congress of the United States. 

We may profit very much in regard to the importance of legislative 
investigation from the example of (xreat Britain. Since the advent of 
steam railroads, about the year 1830, there have been man}^ parlia- 
mentary investigations in Great Britain concerning the relations of 
the railroads to the public interests. The most notable of these are 
the investigations of 1840, 1844, 1846, 1852, 1865, 1872, 1881, 1888, 
and 1893-94. In these v^arious reports all the more important com- 
mercial, economic, and political conditions governing the railroad 
transportation question in Great Britain have been investigated and 
reported upon. 

As the result of these elaborate parliamentary inquiries, abuses of 
various sorts have been abated, mistaken ideas in regard to the man- 
agement and regulation of the railroads have been corrected, sensible 
remedial expedients have been adopted, many questions at issue have 
been amicably settled, and public discontent has been allayed. How dif- 
ferent has been the course pursued toward the railroads of this (country 
by the National Government. With an area (exclusive of Alaska and 
our insular possessions) twenty-five times that of the United Kingdom 
of Great Britain and Ireland, and with 208,000 miles of railroad as 
against 22,000 miles in Great Britain, as before stated, we have had 
only one Congressional investigation of the railroad question, namely, 
the Senate inquiry of 1886, which resulted in the interstate-connnerce 
act of February 4, 1887. 

What is now needed is an inquiry in regard to the organization of 
our vast American railroad system, its relationships to the social, com- 
mercial, and industrial interests of the country, the benefits which it 
has conferred, the evils which have incidentally arisen in the course 
of its development, and the remedies which have been proposed for 
real or imagmary abuses. This appears to be the supreme duty of 
the hour. It is a duty which can not be evaded if legislation in regard 
to the most important material interests of this countrj^ is to be based 
upon the certain lessons of experience, and not upon the uncertain 
leadings of public clamor. 
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Mr, Chairman, I desire to subaiit the views of the committee (on 
railway transportation) of the New York Board of Trade and Trans- 
portation: 

evils of interstate commerce — quarles-cooper bill defective — a joint concjres- 

sional commission on interstate commerce favored. 

Rooms of the New York Board of Trade and Transportation, 

W3 Rroadioay, New York, N. Y., December 28, 1904. 

To the Xeiv York Board of Trade and Transportation. 

Gentlemen: Your committee on railway transportation on the 27th of January 
last submitted to vou a report giving reasons why you should oppose the Quarles- 
Cooper bill amending the interstate-commerce law. That report you adopted unani- 
mously. We now have the honor to submit a further report in support of your action. 

The more we have studied the evils and abuses of interstate conmierce the firmer 
are we of the opinion that the Quarles-Cooper bill will not in any desirable way add 
to the effectiveness of the existing lawful remedy. 

The delay incident to the enforcement of existing law was one of its chief weak- 
nesses, but that condition has been in a large degree remedied since the passage of 
the Elkins law, February 19, 1903. 

That the Quarles-Cooper bill would make no improvement in expediting the trial 
of complaints is evidenced by the criticism of its provisions made by Hon. John D. 
Keman in his address before the Interstate Commerce 1a\w Convention, held in St. 
Louis last October. Mr. Keman was urging the importance of an amendment to the 
bill, which was designed to hasten the taking of additional testimony if required by 
the courts, and his conception of what the experience would be under the Quarles- 
Cooper bill without his amendment is indicated by his remark, as follows: Mr. Ker- 
nan said: ** After a shipper, whose complaint is filed in his youth, dies of old age, the 
disposition of his case is of no use to his business." The amendment proposed by 
Mr. Keman was su^ested to Mr. E. P. Bacon in these rooms last year, and he, after 
consultation with his counsel, rejected it as being unconstitutional, and the bill in this 
respect remains hopelessly defective. 

The greatest evils now complained of are those growing out of the private-car line, 
private terminal-track and side-track systems. It is not claimed by its supporters, 
and can not be demonstrated, that the Quarles-Cooi)er bill will in the slightest degree 
affect these abuses. 

The private-car companies deny that they are under the provisions of the inter- 
state-commerce law, and the Interstate Commerce Commission has not determined 
their status, neither have the courts adjudged them to be subject to such law. 

The language of the Elkins law is as follows: 

** And it shall be unlawful for any person, persons, or corporation to offer, gran , 
or give or to solicit, accept, or receive any rebate, concession, or discrimination in 
respect of the transportation of any property in interstate or foreign commerce by 
any common carrier subject to said act to regulate commerce and the acts amenda- 
tory thereto whereby any such property shall by any device whatever be trans- 
ported at a less rate than that named in the tariffs published and filed by such 
carrier, as is required by said act to regulate commerce and the acts amendatory 
thereto, or w^hereby any other advantage is given or discrimination is practiced." 

This would seem to warrant a belief that it is sufficient to reach such devices. If 
it is not so it should be made so. These private car line, private terminal track and 
sidetrack systems are devices by which, among other things accomplished, the gross- 
est discriminations are made and rebates given. The method of eva<iing the law, if 
effective to that end, is very simple. The shipper pays his freight to the railroad 
company. The charge so paid is ihe lawful tariff rate plus the regular charge for 
the use of the private car. The railroad company in turn settles with the private 
car company. Finally, the private car company pays to the shipper the rebate pre- 
viously guaranteed to him. The shipper, having been assured of his rebate in advance 
of the transportation, has been able to (calculate in his own transactions the ultimate 
return to himself of the amount agreed upon. By this <l(*vice his goods have been 
transported at a less rate than those of his (!onii)etitor, and he has enjoyed an advan- 
tage over him to that extent 

^ut these are evils which if not reache<l by the; broad, comprehensive, far-reaching 
provisions of the Elkins law as supplementary to th(» interstate (commerce a<'t, could 
not be reached bythe Quarles-Cooper bill. All other known forms of discrimination 
and preference between shippers are now forbidden by tlui Elkins law, and sum- 
mary methods of proceeding by the courts an* i>rovid(Ml with penalties seemingly 
adequate, if enforced to deter such practices. 
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Mr. E. P. Bacon, of Milwaukee, the distingiiislicd and able leader of the advo- 
cates of the Quarles-Cooper bill, wrote this Board October 5, 1903, as follows: 

*'The Elkins bill, which was enacted at the last session, seems to provide the most 
effectual means possible of preventing such discriminations (between shippers), 
either in the granting of preferential rates or the paying of rebates or by any other 
device. The legislation on this point seems to oe as complete as it is possible to 
make it." 

The consideration of the Quarles-Cooper bill has thus far been mainly confined to 
a discussion of the rate-making powers provided. This is a very important feature 
of the measure. Intelligent men honestly differ as to the propriety of giving such 
power to the Commission. The advocates of the bill deny that it gives that power 
except in cases determined by the Commission upon comjplaint, but that it empow- 
ers the Commission to require the substitution in future shipments of a rate declared 
to be reasonable for one declared to be unreasonable. 

This provision it is declared would require the substitution "for the future" of 
the rate named by the Commission, but it must be observed that this interpretation 
of its meaning is the purest assumption, as the words "for the future " do not appear 
in the bill. These words "for the future" were in all the original bills and in the 
draft of the Quarles-Cooper bill, but before its introduction in the present Congress, 
they were stricken out by Mr. Bacon and his counsel lest their presence w^ould cause 
the courts to adjudge the bill unconstitutional. Thus the bill is intended by its advo- 
cates to accomplish by obscure language the doing of something which, if plainly 
declared, they themselves believed unconstitutional. It is not probable that the eye 
of the Supreme Court of the United States would fail to penetrate this disguise. 

But this provision is open to a radically different construction which, if held, will 
utterly confound those who, trusting to their leaders, look for relief from its passage. 

As stated above, it is intended that the rate substituted by the Commission for the 
rate complained against shall apply to future shipments. Serious doubt can well be 
raised that this construction would be sustained. A complaint is made against the 
validity of a specific charge or rate made upon a specific shipment. The case is tried 
and determined, as Mr. Kernan said, after the complainant " has died of old age." 
The difference between the shipper and railroad on that shipment is adjusted, but 
there is nothing in the bill which provides that the railroad shall not charge the same 
rate upon the next shipment, and the framersof this bill dare not make the language 
so as to explicitly provide that the corrected rate shall apply "for the future." 

The existing Elkins law on the other hand does not run amuck with any such 
doubtful construction of its terms. 

But it is said it gives the Commission no power to correct the rates or to declare a 
lawful rate. The Elkins act is specific in forbidding any unlawful rate and clearly 
elucidates what rates are unlawful. It with equal directness declares the "tariffs pub- 
ashed and filed by such carrier " to be lawful. The Commission after investigation 
could do no more. If the carriers are held rigidly to their tariff rates it matters not 
much what those tariffs are if all shippers are charged and required to pay alike, and 
excessive tariff rates are no longer to be accounted with to the same extent as 
formerly. Hon. Martin A. Knapp, chairman of the Commission, at a public hearing 
before the Senate Committee on Interstate Commerce, March 18, 1898, made the 
following declaration : 

"The question of excessive rates, that is to say, railroad charges, which in and of 
themselves are extortionate, is pretty nearly an obsolete question." 

Furthermore, the penalties under the Elkins law are heavier. In this respect it 
provides that — 

" Every person or corporation who shall offer, grant, or give or solicit, accept or 
receive any such' rebates, concession, or discrimination shall be guilty of a misde- 
meanor, and on conviction thereof shall be punished by a fine of not less than one 
thousand dollars nor more than twenty thousand dollars." 

The corresponding provisions of the Quarles-Cooper bill are as follows: 

" The offending party shall be subject to a penalty of five thousand dollars for each 
day of the continuance of such violation, which, together with costs of suit, shall be 
recoverable by said Commission by action of debt in any circuit court of the United 
States, and when so recovered shall be for the use of the United States." 

This provision of a per diem penalty was manifestly written to fit the bill when H 
contained i He words "for the future," and is doubtless retained in the belief that 
the bill would apply to future shipments. The maximum penalty therefore is 15,000 
per day under the Quarles-Cooper bill, whereas under the Elkins law each and every 
specific violation of the act is an offense punishable by a fine of $20,000, whether 
there is one offense per day or one hundred offenses per day, each paying a penalty. 

And again, the Quarles-Cooper bill provides that the penalty "shall be recover- 
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able by said Commission by action of debt," requiring such special litigjation subject 
to delays and doubts of ever reaching a conclusion or that the penalty would ever be 
actually imposed. 

On the otner hand the Elkins law provides that offending persons upon conviction 
of the offense " shall be deemed guilty of a misdemeanor * and' shall be punished by 
a fine," etc. 

It seems to us that the advocates of the measure made a fatal confession of the 
serious doubt they entertained of its constitutionality when they struck from it the 
words *' for the future." 

This raises the question as to whether the Federal judiciary would in any event 
pass upon a rate for the future prescribed by an administrative board, and this does 
not appear to be involved in any doubt. This is indicated as follows: 

1. In deciding the Maximmn Rate Case (167 U. 8., 479), the Supreme Court of the 
LTnited States said: 

"It is one thing to inquire whether the rates which have been charged and col- 
lected are reasonable — that is a judicial act; but an entirely different thing to pre- 
scribe rates which shall be charged in the future — that is a legislative act." 

2. At a hearing before the Senate Committee on Interstate Commerce on March 10, 
1898, page 9 of the hearings, Hon. Martin A. Knapp, chairman of the Interstate 
Commerce Commission, said: 

"One doctrine is now settled — that whereas the investigation of the question 
whether an existing rate is a reasonable and lawful one or not is a judicial question, 
the determination of what that rate shall be in the future is a legislative or adminis- 
trative question with which the courts can have nothing to do." 

3. At a hearing before the Senate Committee on Interstate Commerce on February 
21, 1900, at page 118 of the hearings, Hon. Charles A. Prouty, Interstate Commerce 
Commissioner, said: 

"The prescribing of a rate is, under the decisions of the Supreme Court, a legisla- 
tive, not a judicial, function, and for that reason the courts could not, even if Con- 
gress so eUcted, be invested with that authority." 

And yet the advocates of the Quarles-Cooper bill propose that Congress shall elect 
to require the Federal judiciary to pass upon a rate for the future prescribed by the 
Commission. 

Thus far we have omitted to refer to the provisions of the second section of the 
Quarles-Cooper bill which invests the Commission with the power "to prescribe the 
just relation of rates to or from common points." This feature, we think, requires 
some attention, as it is perhaps the most important provision in the bill as relating 
to the interests of the city of New York. 

To illustrate what the effect of this provision would be, we state that, if this sec- 
ond section is enacted it will give the Interstate Commerce Commission the power 
to fix rates and to detennine absolutely what differentials shall exist as between 
New York, Philadelphia, Baltimore, and Boston from Chicago or any other common 
point; also what just relation of rates shall be enforced as between Chicago and New 
York to common points in the South. 

This means that an autocratic administrative board would be endowed with the 
arbitrary power of artificially apportioning the trade of the country between such 
places as it should determine. We do not think that such a body as the Interstate 
Commerce Commission should be permitted to assume the power arbitrarily to so 
apportion the trade of the country to nullify natural and acquired advantages in one 
locality and confer the favors of trade and conmierce upon other localitiei^ by their 
dictum. This is precisely what they have done in at least one case and what they 
attempted to do in another against New York. In the decision of the Interstate 
Commerce Commission, filed April 30, 1898, in the ca«e of the New York Produce 
Exchange r. The Baltimore and Ohio Railroad and other lines, being a determina- 
tion in the question of differentials existing against New York (Interstate Commerce 
Reports, Vol. VII, p]). 669 and 670), the Connnission, among other things, said: 

"In 1882 about 65 per cent of all the exports from the United States exported 
through the Atlantic and (iulf ports passed through the port of New York. The 
same year 80 per cent of all the imports into the United States by way of these same 
I>orts came in at the port of New York. It will be seen, therefore, that during that 
year, being the year when the advisory commission pronounced upon the reason- 
ableness of these differentials, New York practically engrossed the foreign trade of 
this country. A preliminary question is, How far is the i)ort of New York entitled, 
or how far can that port expect to continue, to enjoy that commercial supremacy? 

" Plainly not to the same extent. It would be in accordance neither' with the 
theorv of bur institutions nor with the history of the development of our nation to 
permit any one port upon our vast extent of seacoast to monopolize the trade with 
foreign nations." 
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of that innumerable host whose money built the railroads of this coun- 
try and whose savings were invested in them, relying upon existing 
statutory and constitutional safeguards. 

An organization has been formed for the purpose of doing, in their 
interest and in the public interest, very much of the work that has 
been done in behalf of the shippers of the country, in drawing public 
attention to the matters involved in this agitation, with a view of 
spreading the truth in the country and endeavoring as far as possible 
to bring the public to a correct understanding of the questions. 

It will be necessary for me as I proceed to touch somewhat upon 
the course pursued by the interstate-commerce law convention and 
Mr. Bacon, and to explain the circumstances which immediately led to 
the formation of the association. 

I live, as I say, in Bridgeport, Conn. 

Senator Carmack. Before you proceed, 1 did not understand exactly 
whom 30U represent. You speak of an organization; an organization 
of stockholders? 

Mr. Davenport. An organization of the people who are interested 
in the securities of railway companies. 

Senator Carmack^ What particular companies? 

Mr. Davenport. I will explain later, with the Senator's permission. 

Senator Carmack. 1 thought you were about to pass from that. 

Mr. Davenport. Oh, no. I have got to come to that. 

In my town of 80,000 people there are 42,000 depositors in our four 
savings banks, and they own $6,000,000 of the securities of these rail- 
way companies. 

In my State there are some 475,000 depositors in our savings banks 
and they own some $82,000,000 of these securities. 

In the six States of Maine, Connecticut, Massachusetts, New Hamp- 
shire, New Jersey, and New York there are nearly 5,200,000 depos- 
itors, and they own collectively nearly $500,000,000 of the securities of 
these railway- companies. 

There are a large number of gentlemen associated in this matter 
who are policy holders in the insumnce companies, and I want to call 
your attention to the facts in regard to those companies. There are 
almost 5,000,000 ordinary policy holders in the life insurance compa- 
nies of the United States. There are also some 14,00 ',000 industrial 
policy holders in the four or five insurance companies ^hich write 
that kind of policies. These life insui'ance companies have about 
$800,000,000 of these railway securities. 

The fire insurance companies in my State write one-sixth of the 
policies of the United States, and over one-half of the assets of all the 
tire insurance companies in the United States are invested in these 
railway companies. 

The various educational institutions of this country are also heav}'^ 
owners. 

As a result of my inquiries and communications I have ascertained 
that one-sixth of all the railway properties in this country are owned 
by the savings banks of those six States (and of course that means 
owned by the depositors in the savings banks), the fire and life insur- 
ance companies, and the educational institutions. Of course that does 
not take into account the various trust and other investment com- 
panies. So that I think I may say, without an}^ reason to apprehend 
contradiction J that the real owners of the railroads of this country are 
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the plain people of this country; they are the people who^e moneys 
are invested in those securities; and whoever seeks to array the Gov- 
ernment of the United States against those properties ts realh^ seeking 
to array the Government of tne United States against the people of 
the United States. 

As I say, it will be necessary for me a little later to take up the sub- 
ject of what led immediately to the formation of this organization; but 
before doing so I think it would be well to turn your attention briefly 
to one or two of the difliculties in the way of anv action by Uongrress 
looking toward railway-rate regulation. 

Of course, we are all familiar with the fact that Congress is clothed 
with power to regulate commerce with foreign nations, among the 
several States, and with the Indian tribes, but we do not always turn 
our attention to the constitutional limitations upon the exercise of 
that power. You know the Supreme Court of the United States has 
expressly decided that the power to regulate commerce, with all its 
reach, is confined and limited by the constitutional limitations upon 
the exercise of that power. We know that they have said that the 
power to regulate commerce is limited by the clause of the Constitu- 
tion to the eflfect that no person's property shall be taken without due 
process of law, which is m one of the first ten amendments; that no 
person's property shall be taken for public use without just compen- 
sation, and that the right of trial by jury in civil cases shall exist 
where more than $20 is involved. But what I want more immediately 
to direct your attention to, Senators, is another limitation upon that 
power, in regard to which I have neither seen, heard, nor read any 
comment in all the discussions that have been had here in my presence 
or in the committee of the other })ranch of Congress or in the debates 
in the House of Representatives. That limitation is this: 

No preference shall be given, by any reo:ulation of commerce or revenue, to the 
ports of one State over those of another. 

That limitation exists upon the power of Congress to regulate mtes 
and to regulate commerce just as one exists in regard to the imposition 
of taxes. You know that although the power is given to Congress to 
lay and collect taxes at the same time it is provided that no capitation 
or other direct tax shall be imposed except according to the popula- 
tion of the States. And you remember that it was upon that rock that 
the income tax law w^as wrecked, the court holding that the tax upon 
the income from land was a direct tax. and that inasmuch as there was 
no pi*ovision made for it in the act to conform to the constitutional 
requirement, and as it was inseparable from the rest of it, the act fell 
in regard to that matter. 

Now, I invite your attention most respectfully to what is involved 
in this proposition, what consequences are involved, and 1 have taken 
the pains to obtain from the Treasury Department a list of the ports 
of the United States in the several States, which is made up to July 
], 1904, and which I will ask may ])e printed here in connection with 
my remarks so that the committee and the Senators who may here- 
after have occasion to refer to what is now said, and all others who 
may have occasion to read what is here said may have an opportunity 
to see the bearing of this matter I am now speaking of upon any bill 
that you may see fit to report and which may hereafter be enacted. 
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List of customs districts and porti< of entrij mid delivery ^ July i, 1904 — Continued. 



Di'^trict. 



Florida— Continued 
St. Augustine . . 

Key West 

Tampa 

St. Marks 

Apalachicola .. 

Pensacola 

Alabama: 

Mobile 

Mississippi: 

Pearl River — 

Natchez 

Vieksburg 

Louisiana: 

New Orleans... 



Teche 

Texas: 

Galveston 



Saluria . 



Corpus Christi. 



Brazos de Santiago. 

Paso del Norte 

California: 

San Diego 

Los Angeles 



San Franci-sco. 



Humboldt 

Oregon and Washington: 

Southern district of Oregon . 

Yaquina 

Oregon 

Willamette 

Puget Sound 



Ala.'^ka: 
Alaska 



Montana and Idaho: 
Montana and Idaho 

Minnesota: 

Minnesota 



Ports of ontrj'. 



St. Augustine (Jenesn,snbport of 
entry). 

Key West (Punta Gorda, Palm 
Beach, Miami, subports of en- 
try). 

Tampa 

Cedar Keys (Port Inglis, subport 
of entry). 

Apttilachicola (('arrabelle, sub- 
port of entry and delivery). 

Pensaoola . . .'. 

Mobile 

Gulf port 

Natchez — 

Vieksburg 

New Orleans 



Brashear (Morgan City) 



Galveston (Velasco, Sabine Pass, 

subports of entry). 
Eagle Pass 



Corpus Christi (Laredo, Aransas 
(Rockpjort), subports of entry). 

Brownsville , 

El Paso 



San Diego 

Los Angeles (Hanta Barbara, sub- 
port of entry). 

San Francisco (Oakland, subport 
of entry). 

Eureka 



Coos Bay (Empire City) 

Yaquina 

Astoria 

Portland 

Port Townsend (Aberdeen, Ana- 
cortes, Belhngham, Blaine, 
Everett, Friday Harbor, Grays 
Harbor, Danville, Northport, 
Port Angeles, Roche Harbor, 
Seattle, Spokane, Sumas, Ta- 
coma, subports of entry). 

Juneau (Eagle, Ketchikan, Ko- 
diak, Sitka, St. Michael, Skag- 
wav, Unalaska, Wrangel, Nome, 
Vaidez, subports of entry). 



Great Falls 



Duluth 

Wisconsin: 
Milwaukee 

Michigan: 

Michigan .. 

Huron 

Detroit 

Superior . . . 



J 



St. Paul (Minneapolis, subport of 

entrv). 
Duluth 



Milwaukee 



Port of delivery 



Grand Haven , 

Port Huron , 

Detroit 

Marquette (Superior, Ashland, 
Gladstone, subports of entry). 



Ports of delivery. 



St. Marks, Magnolia, Ocala. 



Montgomery, 

Scranton, Horn Island, Ship Is- 
land. 
Grand Gulf. 



Wheeling, W.Va.; Council Bluffs, 
Iowa; Cincinnati, Ohio; Louis- 
ville, Ky.; St. Louis, Mo.; Sioux 
City, Iowa; Memphis, Tenn.; 
Evansville, Ind.; Burlington, 
Iowa; Dubuque, Iowa; Leaven- 
worth, Kans.; Omaha, Nebr.; 
Kansas City, Mo.: St. Joseph, 
Mo.; Shreveport, La.; Lacrosse, 
Wis.; Chattanooga, Tenn.; Day- 
ton, Ohio; Portsmouth, Ohio; 
Paducah, Ky.; Lincoln, Nebr.; 
Knoxville, Tenn. 



Houston. 

Sau Antonio, Matagorda, Copano, 
Lavaca. 



Vallejo, San Luis Obispo. . 

Crescent City. 

Ellensburg, PortOxford,Gardiner. 
Newport. 



Bouners Ferry. 



Kenosha, Racine, Sheboygan, 
Green Bay, Depere. 

Cheboygan, Manistee, Ludington. 
Saginaw. 

Sault Ste. Marie, Mackinaw. 

Grand Rapids. 
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Lid ofcuMoms districts and ports of entrif and delivery, July i, 1904 — Continued. 



Districts. 



Ports of entry 



Ports of delivery 



Indiana and Illinois: 
Chicago 



Chicago 



Indiana: 



Ohio: 

Miami : Toledo 

Sandusky ' Sandusky 

Cuyahoga ' Cleveland (Conneaut, subport of 

entrj-). 

Port of delivery 

Colorado: I 

Ports of delivery ' 

Arizona: i , 

Arizona Nogales ( Douglas, N'aco, subports 

of entry). 
North and South Dakota: 

North and South Dakota... Pembina, N.Drtk.(Portal,N. Dak., 

I subport of entry). 
Tennessee: 

Port of delivery i ^ 

Iowa: I 

Port of delivery i 

Utah: i 

Port of delivery ' 

Hawaiian Islands 

Honolulu (Hilo, Kahului.Koloa, 
Mahukona, i>ort8 of entry and 
delivery). 
San Juan (A^uadilla, Arecibo, 
Arroyo, Fajardo, Humaeao, 
Mayagucz, Ponce, Guanica, sub- 
ports of entry). 



Hawaii 



Porto Rico 



Waukegan, Michigan Citv, Coal 
City, 111., Cairo, 111., Rock Is- 
land. Peoria, Galena. 

Indianapolis. 



Fairport. 

Columbus. 

Denver. Pueblo, Dunuigo, Lead- 
ville. 



Sioux Falls, S. Dak. 

Nashville, Tenn. 
Des Moines, Iowa. 
Salt Lake City. 



Ports at which merchandise may be entered for transportation to other ports vrUhout 

apppraiseme)it under tJie act of June 10, 1880. 



Astoria, Oreg. 
Baltimore, Md. 
Bangor, Me. 
Bath, Me. 
Beecher Falls, Vt. 
Boston, Mass. 
Burlington, Vt. 
Calais, Me. 
Charleston. S. C. 
Chicago, 111. 
Cleveland, Ohio. 
Detroit, Mich, 
Dolutb, Minn. 
Eagle Pa«, Tex. 
Ea.stport, Me. 
El Paso, Tex. 
Everett, Wash. 
Fernandina, Fla. 
Galveston, Tex. 
Gladstone, Mich. 



Honolulu, Hawaii. 
Island Pond, Vt. 
Key West, Fla. 
Laredo, Tex. 
Ix)s Angeles. Cal. 
Marquette, Mich. 
Miami, Fla. 
Milwaukee, Wis. 
Mobile, Ala. 
New Orleans, La. 
Newport, Vt. 
Newport News. Va. 
New York, N. Y. 
Niagara Falls, N. Y. 
Nogales, Ariz. 
Norfolk, Va. 
Ogdensburg, N. Y. 
Pensacola, Fla. 
Philadelphia, Pa. 
Port Huron, Mich. 



Portal, N. Dak. 
Portland, Me. 
Portland, Oreg. 
Port Townsend, Wash. 
Richford, Vt. 
Rochester, N. Y. 
St. Albans, Vt. 
San Diego, Cal. 
San Francisco, Cal. 
Sault Ste. Marie, Mich. 
Savannah, Ga. 
Seattle, Wash. 
Sioux City, Iowa. 
Tacoma, Wash. 
Tampa, Fla. 
Toledo, Ohio. 
Vanceboro, Me. 
Wilmington, N. C. 



Ports to which merchandise may he transported without appraisement under the act of 

Jane 10, 1880. 



Albany, N. Y. 
Astoria, Oreg. 
Atlanta, Ga. 
Baltimore. Md. 
Bangor, Me. 
Bath, Me. 
Boston, Ma&s. 
Bridgeport, Conn. 
Buffalo, N.Y. 
Burlington, Vt. 
Calais,Me. 
Charleston. S. C. 
Chicago, 111. 
Cincinnati, Ohio. 
Cleveland, Ohio. 
Coal City, 111. 



Columbus, Ohio. 
Council Bluflfs, Iowa. 
Dayton, Ohio. 
Denver, Colo. 
Des Moines, Iowa. 
Detroit, Mich. 
Dubuoue, Iowa. 
Dulutn, Minn. 
Dunkirk, N. Y. 
Durango, Colo. 
Durham, N.C. 
Eagle Pass, Tex. 
Eastport, Me. 
El Paso, Tex. 
Entield, Conn. 
Erie, Pa. 



Evansville, Ind. 
Everett, Wash. 
Fall River, Mass. 
Galveston, Tex. 
Gladstone, Mich. 
Grand Haven, Mich. 
Grand Rapids, Mich. 
Greenbay, Wis. 
Hartford, Conn. 
Honolulu, Hawaii. 
Indianapolis, Ind. 
Jacksonville, Fla. 
Kansas City, Mo. 
Key West, Fla. 
Knoxville, Tenn. 
Laredo, Tex. 
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Then he takes up the rates from New York to Chicago, and from 
Chicago to San Francisco, and shows that goods going on the same 
train to points on the Pacific coast from New York actually pay less 
per 100 pounds than the goods going from Chicago to points this side 
of San Irancisco, and he points out the fact that from Lincoln, Nebr., 
to Galveston the rate is less than from Lincoln to New York, and 
»o on. 

You are, of course, all familiar with the long struggle that has been 
going on for twenty -odd years between Boston and New York on the 
one side, and Philadelphia, Baltimore, and Newport News on the other, 
over the diflFerentials that exist between those ports. Take grain, for 
instance, from points on the Mississippi River; the rate per hun- 
dredweight from the Mississippi River to Newport News and Balti- 
more is li cents less than it is to Boston and New York, and it is a 
cent less to Philadelphia. 

I appeal to you Senators as lawyers, and as practical men also, that 
if Congress assumes the work of regulating railway rates, it will be 
bound, by the limitation of the Constitution I have referred to, to 
wipe out eveiy diflFerential of every character between the several 
ports. It needs but the suggestion to bring to your attention the vast 
consequences of such a course. For remember that if this Esch- 
Townsend bill becomes a law the whole power of making rates will be 
vested in the tribunal to be created under that bill. You can not dis- 
guise it, you can not blink at it, you can not hoodwink anybody when 
they come to look at it. The full power to determine rates is vested 
in that body, and when they exercise that power they will be bound 
to exercise it according to the constitutional requirements. 

Of course, should they attempt to do otherwise, the Supreme Court 
of the United States will say to them: You are as much bound by that 
limitation as Congress is, and you would have no more right to estab- 
lish by law a differential in favor of Newport News or Baltimore as 
against Boston and New York than Congress would have. I think it 
is not necessary for me to point oiit to you that if a bill should be 
introduced in Congress to directly declare that the rate 

The Chairman. Let me interrupt you there. Why should not the 
Commission be able so to make these diflFerentials as to be reasonable; 
is it your argument that it would be a discrimination against ports? 

Mr. Davenport. Certainly, it is a preference. 

The Chairman. Suppose the rates were established to points other 
than ports? 

Mr. Davenport. I wish to say to you that the minute you begin to 
adjust these things you have got to go the whole figure. 

Senator Dollfver. You mean that the rates could not be adjusted 
without giving a preference to some port or ports? 

Mr. Davenport. It could not be done. 

Senator Dolliver. There is a diflference in distance. 

Mr. Davenport. But that is another matter. 

Senator Foraker. Why should there be a diflFerential ? 

Mr. Davenport. I was calling attention to the fact of the tremen- 
dous revolution that will necessarily take place in the principle of 
rate making should you Senators pursue the course which it seems as 
if Congress were inclined to pursue. 

Senator Newlands. Your argument is that the differential enters 
largely into the existing system? 
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Mr. Davenport. Yes, sir. 

Senator Newlands. And to give that power to a national commis- 
sion would mean a revolution in that system? 

Mr. Davenport. Absolutely. 

Senator Newlands. And would mean a change in business condi- 
tions of those ports? 

Mr. Davenport. Not only of every one of the diflFerent ports, but 
throughout the country and to every railroad. 

I hope to be allowed to proceed without interruption for the present, 
because interruption leads me oflf a little from the line of my tnought, 
though I ifhall be glad to answer questions later. 

I was saying that no lawyer, I take it, reflecting upon it, would con- 
tend that Congress could by direct legislation establish a differential 
in favor of one port over another. A man comes to New York with 
his goods, to Philadelphia with his goods, or to Newport News with his 

{roods, and wants to ship them to Chicago. You can not, by any regu- 
ation of commerce, say to him, you shall pa}'^ a certain amount 
more per hundredweight to carry it from one port rather than the 
other. You are tied down by that limitation. If 1 had time 1 could 
go a little into the history of that clause of the Constitution for the 
purpose of showing wh}^ it is so. 

If you will pardon me for talking in this desultory way, I would 
like now to call attention to another thing. There is another limita- 
tion on the exercise of this power, which the Supreme Court has 
repeatedly pointed out, and that is that the rate nmst not be confisca- 
tory. The power to regulate commerce is also limited by the clause 
of the Constitution that a person's propertj^ shall not be taken for pub 
lie use without just compensation. Considering those two limitations 
together, I ask you, as lawyers and as business men, what would be 
the necessary effect of this legislation ? I defy the wit of man to con- 
<5eive of any method of fixing rates that will conform to the constitu- 
tional requirement that I first spoke of, except to make them at so 
much per ton per mile, or at so much per hundredweight per mile, on 
«very railroad in the country, making no distinction as to ports. You 
must make every man pay so much per ton for hauling his goods a cer- 
tain distance, in every direction, on every railroad. 

For, remember, that all these ports must be taken into account when 
the law-making body (which, of course, will be ^'^our Commission) in 
this respect undertakes to determine these things. 

Senator Foraker asked me a question, which becomes very pertinent 
right here — why should there be a differential? Why is it, as to the 
rate from Boston, when the distance is so much greater to Atlanta or 
Montgomery than it is from Chicago, that we are allowed to transport 
our goods down to that countrv for a greater distance for less monev? 
You know that it is because water transportation from Boston to 
southern ports forces the railroads to carry freight at a less rate, and 
if you undertook to put in force such a principle, as I contend mus 
be put in force, you would have this condition: Either you have got 
to raise the rate from Boston to Atlanta and Montgomery (and points 
that way), or you have got to lower the rate from Chicago to those 
points. Any man of sense, who is familiar with the conditions of the 
<;ountry, knows that you can not lower those from Chicago to those 
points. 

Senator Dolliver. Why not? 
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Mr. Davenport. Because they are not high enough now. 

Senator Newlands. Not high enough to be compensatory to the 
railroad companies, you mean ? 

Mr. Davenport, x es, sir. But if you raise the rate from Boston 
to those points what will be the condition ? You bankrupt almost every 
road that transacts such business. The only other remedy you can 
point out will be that you must bring the water carriers under the 
provisions of this law and so adjust the rates that both water and land 
carriers can live, or bankruptcy of the railroads is the inevitable 
outcome. 

I have briefly called your attention to these points, Senators, for the 
purpose of suggesting to you how vital, how absolutely necessary it is, 
m passing upon questions of this kind, to pause and reflect upon the 
results that may follow. For what would nappen ? I appeal to you 
as fellow-citizens here and as United States Senators — what would 
happen if you did something which, in the operation of the law, should 
be injurious to these railroad properties? 

Take, for instance, insurance companies. What little I have endeav- 
ored to save in this world has been by taking insurance in these com- 
panies. Let it be once understood tfiat the assets of these companies^ 
over one-third of which is invested in these securities — let it once be 
understood that their values are impaired, and you know very well 
that people will cease insuring in those companies. My hope, as an 
insurance policv holder, is that people will continue to insure in those 
companies, so tnat when my turn comes, of what I have endeavored to 
save in that way something may go to my family when they shall 
need it. 

What would happen in regard to these savings banks? Let it be 
once understood by the people of this country that the property in 
which their savings are invested is imperiled or rendered insecure, and 
what will happen ? Imagination is appalled at the consequences. In 
my State 37 per cent of tne savings of the people ^re invested in these 
securities. 

I have here in my pocket a table showing the amount of deposits, 
number of depositors, and amounts invested in railway securities in the 
savings banks of only six States. With the permission of the commit- 
tee I should like to have this table embodied in my statement. 

Savings banks. 



State. 



Number of 
depositors. 



New York 

New Jersey 

New Hampshire 
Massachusetts .. 

Connecticut 

Maine 

Total 



2,366,683 
242,605 
169,966 

1,723,016 
474,648 
209,011 



5,174,718 



Total deposits. 



$1,131,281,943 

76,316,793 

66, 140, 710 

608,415,409 

220,697,198 

76,107,203 



2,177,869,256 



Railway se- 
curities owned 
(book values). 



$177,444,223 
20,334,178 
23,746,521 
113,397,287 
82,265,024 
26,166,863 



442,354,086 



Per cent 
of de- 
posits. 



15. 6» 
26.64 
35.90 
18.64 
37.29 
3§:51 



20.81 



But there is something more extensive in the operation of this thing 

than anything I have yet called your attention to. In my State we 

write fire insurance also. There are $28,000,000,000 of fire risks in 

force in this country. There is almost none of your constituents who 
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has not a fire-insurance policy upon his household furniture, his home, 
his barn, or some other property. When you consider that there is 
only about $90,000,000,000 worth of property altogether in this country, 
and when you consider the proportion of that property which is com- 
bustible, you can see that that property is practically plastered all over 
with these fire policies. The stability of every one of those companies 
depends upon tne maintenance of the value of these railway securities, 
because over half of all their assets are invested in those properties. 

Senator Carmack. Do I understand you to say that one-half of the 
assets of all the fire insurance companies of the country are invested in 
railway securities? 

Mr. Davenport. More than that. For instance, in my State we 
have the Hartford Fire and the ^tna Fire insurance companies and 
two or three others. One-sixth of all the fire risks of the country are 
written in Hartford, and 58 per cent of their assets are invested in 
railway securities, while some of the other large companies of the 
country have seven-eighths of their assets so invested. 

Senator Dolliver. Some insurance companies want Government 
regulation similar to that proposed here. 

Mr. Davenport. Do they ? 

Senator Dolliver. I have seen that statement in the newspapers. 

Mr. Davenport. I have seen it in the papers. That is an old idea 
that was brought out forty years ago. 1 ou will have among you as 
a fellow Senator sOon a gentleman from Hartford, Mr. Morgan G. 
Bulkley, president of the ^tna Life Insurance Company, who is 
•entirely familiar with the history of these matters, and he can tell you 
what the history of that matter has been. I s iw an interview with 
him in some newspaper recently in regard to the matter. 

But I want to follow this a little further in regard to the constitu- 
tional limitations, because I know there is no man here who wants to 
•do anything wron^, who wants to do anything that is foolish, or who 
wants to do anything that in the near future will prove to be speedily 
and permanently unpopular. There is another limitation, Senators, 
on the exercise of this power, and that is this: While Congress has 
the power to regulate commerce between the States, it has no control, 
of course, over commerce within a State. What vast consequences 
follow from that limitation! Congress has no more power over the 
•domestic business of a State than it has over that of Canada. My 
State has no more power over interstate commerce than it has over 
the commerce of the German Empire. The}^ are separated b}^ a* gulf 
as wide as the Atlantic ocean. 

What follows from that? Sitting in the galleiy of the House the 
other day I heard Congressman after Congressman say, If you don't 
pass this Esch-Townsend bill you will bring about Government own- 
•ership of the railways. And gentlemen on the other side would get 
tip and say, if you pass this bill 3 ou are taking a tremendous stride 
towards Government ownership. 

W^hy, Senators, Government ownership of railways in this country 
19 an impossibilit3\ Not until the Constitution of the United States 
is amended, not until three-fourths of the States of the Union shall 
consent to amend it, would it be possible for the United States Gov- 
-ernment to acquire ownership of these railroads. Why? Because, 
under the limitations of the Constitution, you are confined necessaril}'^ 
to business between the States. Granted all your power over \)ost- 
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offices and post-roads, your military power afad all other power, and 
yet it is written and bedded in the very substratum of our Constitu- 
tion that the control over domestic commerce is in the States, and that 
the control of Congress is confined to commerce between the States, 
between the United States and foreign nations, and with the Indian 
tribes. Suppose you should undertake to buy or condemn the rail- 
ways of the country, where would you be? Of what consequence 
would it be ? If you issue the bonds necessary to take over the rail- 
roads you woula not advance a step, because you could not enter 
into the business of carrying the people or transporting freight from 
a point in one State to another pomt in that State. So when we have 
this specter paraded before us to sway us from 

Senator Dolliver. I do not quite understand that. Do you mean 
to say that the Government, if it owned the roads, would have less^ 
rights in your State than private citizens would have? 

Mr. Davenport. Absolutely so. You could not undertake to carry 
a passenger from Hartford to New Haven. 

Senator Dolliver. I notice that the Government, in 1865, seems ta 
have authorized private citizens to build railroads in a State regardless 
of regulation. 

Mr. Davenport. There is no doubt about that. 

Senator Dolliver. It seemed to me that that might suggest the 
power to operate a railroad after it was built. 

Mr. Davenport. I think if the honorable Senator will reflect upon 
that with his usual care, he will come to the conclusion that the Gov- 
ernment of the United States, with all its reach and power, ( an not 
enter into the business of transporting passengers or freight from a 
point within a State to another point within the same State. 

The Chairman. The Government could not regulatfe such business? 

Mr. Davenport. It could not. I am talking about the threats or 
fears of Government ownership, which, in the language of the street^ 
make me tired. 

The Chairman. It would destroy the sovereignty of the State, you 
mean? 

Mr. Davenport. The Government could not do it. 

Senator Newlands. Your contention is that while the National 
Government could construct or purchase railroads running from the 
Atlantic coast to the Pacific coast, and while it could conduct the busi- 
ness of carr^nng the mail and *things necessary for military defense, 
and rfould engage in interstate commerce from a point in one State to 
another point in another State, yet it could not carry either passen- 
gers or freights from a point in one State to another point in the 
same State. Is that your contention ? 

Mr. Davenport. That is the position I take. It can not engage in 
any such business. 

That brings me, Senators, to the consideration of the interesting^ 
proposition which the honorable Senator from Nevada (Mr. New- 
lands) has advanced in the Senate — a most interesting proposition, and 
it seems to me one conceived by a statesman. But there is that same- 
awkward, inconvenient obstacle in the way, and that is the Constitutioni 
of the United States; because, suppose you incorporated all the rail-^ 
roads in this country under Federal acts of incorporation, and they 
started in to do business; under the decisions of the Supreme Court 
of the United States Congress would not have any power to regulate 
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the commerce that is wholly within a State. On the contrary it could 
not exclude the State from doinff so under the decision, as I under- 
stand it, in the Reagan case and the Nebraska case of Smyth v. Ames. 
You could not exclude them from local business, because that is entirely 
within the control of the State and the Government can not touch it. 
You can not exclude the State, and vice versa, so far as the Federal 
Government is concerned. Consequently, it seems to me that if any 
such proposition as that is to have vogue in this country hereafter it 
will be necessary to begin by amending the Constitution of the United 
States so as to give Congress control over all domestic commerce, as it 
has over interstate commerce. So much for that. 

Now, Senators, in that connection there is another point to which I 
wish to direct your attention, and which will be an awful snag in the 
way of Carrying out any legislation you may attempt along any of the 
lines that have been proposed hitherto. I am following out this sug- 
gestion that the power of Congress is limited to the control of inter- 
state commerce and to the regulation of interstate commerce. The 
power to regulate domestic commerce is confined to "tlje State. The 
Supreme Court of the United States has decided in the Nebraska case 
ana several other cases that in determining what shall be a reasonable 
rate you must shut out of view entirely all considerations of the 
domestic commerce, business and property. I have with me the 
remarks of the court on that point, and it is unnecessary for me to 
indicate to the acute minds around this table the significance of it. In 
this case of Smyth v. Ames (169 U. S., 540) the Supreme Couil said: 

It is further said in behalf of the appellants that the reasonableness of the rates 
established by the Nebraska statute is not to be determined by the inquiry whether 
such rates would leave a reasonable net profit from the local business affected 
thereby, *but that the court should take into consideration, among other things, the 
whole Dusiness of the company; that is, all its business, passenger and freight, inter- 
state and domestic. If it be found upon investigation that the profits derived by 
a railroad company from its interstate business alone are suflScient to cover operating 
expenses on its entire line, and also to meet interest and justify a liberal dividend 
upon its stock, may the legislature prescribe rates for domestic business that would 
bring no reward and be less than the services rendered are reasonably worth, or 
must the rates for such transportation as begins and ends in the State be established 
with reference solely to the amount of business done by the carrier wholly within 
such State, to the cost of doing such local business, and to the fair value of tne prop- 
erty used in conducting it, without taking into consideration the amount and cost of 
its interstate business and the value of the property employed in it? If we do not 
misapprehend counsel, their argument leads to the conclusion that the State of 
Nebraska could legally require local freight business to be conducted even at an 
actual loss if the company earned on its interstate business enough to give it just 
compensation in respect of its entire line and all its business, interstate and domestic. 
We can not concur in this view. 

Now, mark the significance and the vast consequences of this 
decision. 

In our judgment, it must be held that the reasonableness or unreasonableness of 
rates prescibed by a State for the transportation of persons and property wholly 
within its limits must be determined without reference to the interstate business done 
by the carrier, or to the profits derived from it. The State can not justify unreason- 
aoly low rates for domestic transportation, considered alone, upon the ground that 
the carrier is earning large profits on its interstate business, over which, so far as 
rates are concerned, the State has no control. Nor can the carrier justify unreason- 
ably high rates on domestic business upon the ground that it will be able only in that 
way to meet losses on its interstate business. So far as rates of transportation are 
concerned, domestic business should not be made to bear the losses on interstate, busi- 
ness, nor the latter the losses on domestic business. It is only rates for the transpor- 
tation of persons and property within the State that the State can prescribe; and when 
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it undertakes to prescribe rates not to be excjeeded by the carrier, it must do so with 
reference exclusively to what is just and reasonable, as between the carrier and the 
public, in respect of domestic business. 

The argument that a railroad line is an entirety; that its income goes into, and its 
expenses are provided for out of, a common fund; and that its capitalization is on its 
entire line, within and without the State, can have no application where the State is 
without authority over rates on the entire line, and can only deal with local rates and 
make such regulations as are necessary to give just compensation on local business. 

The Chairman. The time has arrived for an executive session of the 
committee, and we shall have to allow you an opportunity to complete 
your argument at the next meeting. 



Fort Worth, Tex., February 7, 1905. 
Hon. Stephen B. Elkins, Washington. 

Dear Senator: I inclose you my objection to the Esch-Townsend bill. I hope 
you can place it before the whole committee and have it j)rinted. The people will 
not stand for any such makeshift. I do hope that no bill will be passed if this is the 
best they can do. 

With great respect, S. H. Cowan. 



Fort Worth, Tex., February 7 y 1905. 
Hon. Stephen B. Elkins, 

Cfuiirman, Wa^hingion^ D. C. 

My Dear Senator: I take this method of indicating to you and to the Senate 
Committee on Interstate Commerce certain specific objections to House bill 18588, 
reported by the House Committee on Interstate and Foreign Commerce to the House 
of Representatives, and which will be passed undoubtedly before this letter reaches 
you. These objections will undoubtedly occur to any lawyer familiar with the sub- 
ject-matter. 

Section 1. The following words in lines 3 and 4 should be stricken out, viz, **upon 
complaint duly made under section 13 of the act to regulate commerce," so that the 
Commission may be left free to make an order upon any investigation, whether upon 
complaint of the shipper or where the investigation is instituted by the Commission. 

In line 6, after the word "rate" and before the word **for," the following should 
be inserted, viz, **or any part thereof"; so that if the Commission shall be investi- 
gating the rates of freight which apply on interstate commerce where it moves on 
local rates it may determine what each carrier is entitled to considering the ship- 
ment as a through shipment. For example, the Texas and Pacific Railway Com- 
pany canceled out its interstate rate on live stock and now carries upon the local rates 
all interstate freight up to junction joints of other lines, and the result is that neither 
state law nor the interstate commerce act applies to such traffic. Furthermore, there 
are numerous instances where systems of railroad in order to secure the whole freight 
compel the shipper to use a circuitous route instead of being diverted at junction 
points over the short line at the through rate. They compel these circuitous ship- 
ments by simply declining to publish through rates from points on their lines via 
junctions and over the short-line route. This may not be very important with ordi- 
nary freight, but it is very important with all perishable freight and live stock. 
Undoubtedly the Commission ought to have autnority to give the shipper the right 
of through rate and through route via the shortest line that is practicable. 

In line 9 of section 1 the Commission is limited in fixing the rates for substitution 
to those which are '"unreasonable or unjustly discriminatory." If the words 
** unjustly discriminatory" include undue preferences and advantages, as prohibited 
in the third section of the act to regulate commerce, then 1 have no objection to the 
expression used, but since sections 2 and 4 prohibit unjust discrimination, it seems 
to me that the language is subject to the construction that the rate or advantage 
which is unduly preferential is not embraced within the meaning of the term 
** unjustly discriminatory," and it certainlj^ can be made much plainer by striking 
out the words " unreasonable or unjustly discriminatory" and insert in lieu thereof 
the words, viz, '' in violation of any of the provisions of the said act to regulate com- 
merce or acts amendatory thereof and supplemental thereto." This should be done 
in order that the Commission may substitute the rate which is in violation of any 
of iAe provisions of the acts which it is called upon to enforce. 
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In line 13 of section 1, page 1, and line 1, section 1, page 2, strike out the words, 
viz, '* unreasonable or unjustly discriminatory," and sulStitute therefor- the word 
** unlawful." 

In lines 2, 3, and 4, section 1, page 2, the order of the Commission is made opera- 
tive thirty days after notice to the persons directly affected thereby. I can not see 
why this language is used. The fact is, every shipper and every railroad which 
might participate in the exchange of freight and in the divisions of rates might be 
affected directly in very numerous ways. If notice must be given to every person 
or persons directly affected it might be that the Comtnission's order would not take 
effect. It seems to me, therefore, that the plain and sensible provision to be sub- 
stituted would be to strike out the words in Imes 8 and 4, viz, ''person or persons 
directly affected thereby," and insert in lieu thereof the words, viz, "the carrier 
or carriers against whom such order of the Commission may be directed." 

Lines 4 to 10, inclusive, section 1, page 2, which provide for the institution of pro- 
ceedings for review of the Commission's order, in my opinion to a large degree 
destroy the usefulness of the whole enactment. It is inconsistent with the theory 
^and purpose of the act, which gives the Commission the legislative power to fix rates, 
to have the action of the Commission *' reviewed" by a court. That word will 
undoubtedly he given its legal meaning. It is defined aa follows: 

**A review is a second examination with a view to amendment, reconsideration, 
revision. The term is used more particularly to designate the examination of a case 
by an appellate court * * * It signifies any of the different modes by which a 
judicial act may be revised, as by appeal, writ of error, rehearing," etc. (24 A. E. 
Ency. of Law, 937. ) 

Webster defines the meaning in law to be — "A judicial examination of a proceed- 
ing of a lower court by a higher." 

Now, if the words *' justness or reasonableness" in line 9 were eliminated, then 
the pro^^sion might not be so objectionable, but under the provisions of this section 
of the bill as it stands not only will the court determine whether the Commission 
has acted in a lawful manner and in conformity to the Constitution and statute under 
which it acts, but the absolute right is given to the carrier to have the court review 
the Commission's decision with respect to every matter which the Commission could 
possibly consider by requiring it of the court to determine the justness and rea- 
sonableness of the Commission's order. Nor can the court substitute its judgment 
for that of the Commission, because it does not comport with the spirit of the Con- 
stitution that Congress may confer upon the court the power to fix a rate for the 
future. 

No one contends that it can be done. I therefore hold to the opinion that unless 
the words "justness and reasonableness" are stricken out of line 9, section 1, page 2, 
the whole section is a mere delusion in so far as it attempts to have a rate fixed and 
to become speedily effective. It would be a somewhat different thing if the court 
were merely given the power without imposing on it the duty, or conferring upon 
the affected carriers the ri^ht to require of the court that it shall pass upon the just- 
ness and reasonableness ot any order of the Commission; for in such event the court 
would not be compelled to pass upon those questions. They are undoubtedly ques- 
tions of fact or judgment, and as the Supreme Court has frequently decided, the Com- 
mission is more competent to exercise its judgment in determining questions as to 
what the rate of freight ought to be than is the court, and its judgment ought to be 
left to stand if it has conformed to the law, and if the rate fixed does not violate 
some legal or constitutional right or power. 

The court can pass on these questions without undertaking to determine what the 
rate ought to be. If the Commission is to determine what the rate ought to be, what 
good reason exists for substituting the judgment of the court, less competent to 
determine the fact than is the Commission. There would be just as much reason to 
have an additional Commission to determine it as to have a court do so. If the court 
shall be of a different opinion to the Commission and think that the rate fixed by the 
Commission is not a correct one, it may by its judgment destroy the legislative act 
of the Commission, yet it can not substitute anything in its place. 

The whole matter with respect to this section of tlie bill, when taken in connection 
with the powers conferred upon the court of transportation, may be summed up by 
the statement that while the people have asked for bread they have been given a 
stone. 

Section 2: The words in lines 18, 19, 20, and 21 after the word "order" in line 18, 
should be stricken out as being useless, for the reason that if the Commission's 
supplemental order becomes a part of the original, these words are surplusage at 
least and might be given the construction that a separate i)POceeding might be 
instituted to set aside the supplemental orier. 



186 DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION.. 

Section 3: In lines 9, 10, and 11 provision is made to file the record with the 
court of transportation ten days after notice, but it does not specify what notice nor 
by whom to be given, nor is there any provision in any other part of the act that 
applies to it. This is insignificant, but should be corrected. 

The last paragraph of this section, lines 16 to 20, gives the (Commission the power 
to amend its orders, etc., even while the case is pending before the court for a judi- 
cial review. The use of the words '*a judicial review*' nirthermore gives force to the 
objections which I have made above to section 1, and makes it manifest that there 
is to be a judicial review of the facts upon which the legislative act is to be deter- 
mined, and the incongruous provision is made that while the court has full jurisdic- 
tion, the Commission may nevertheless annul its former order or modify the same. 
Surely no such double jurisdiction is feasible, and there should be added at the end 
of section 3 the following proviso: 

^^Proiidedj That if, pending any proceeding in any court to enforce or to annul or 
modify or otherwise affect any order of the Commission, the Commission shall 
determine to reopen its investigation or proceeding for the purpose of modifjring, 
amending, or annulling the order, ruling, or requirement concerning which proceed- 
ings may be pending in such court, it shall be the duty of the Commission to give 
notice of such intention to the court before which such proceedings may be pending^ 
and thereupon the jurisdiction of the court shall be suspended and the record referr^ 
back to the Commission for its.further order, ruling, or requirement.*' 

The words **such proceeding for review" in line 4, section 3, pi^e 3, and in line 
12, section 3, page 3, should be stricken out and have substituted therefor the wcm^8» 
viz, ' * proceedmgs to set aside or annul any order, ruling, or requirement of the Com- 
mission." This upon the theory that a review in the nature of things is entirely 
inappropriate. 

Section 4. There should' be added to section 4 the following proviso: 

^^ Provided, That if any carrier against whom an order, ruling, or requirement of 
the Commission may be made, shall file any suit or proceeding to set aside or annul 
such order, ruling, or requirement, the Commission may at the same time the 
defendant answers, file a cross bill for the enforcement of such order, ruling, or 
requirement, and proceedings thereon had in the same manner as if the Commission 
should appljr by original petition to enforce obedience to its orders." 

This proviso should be added for the manifest reason that it would prevent a mul- 
tiplicity of suits. And the further proviso should be made, viz: 

* * Froiided also, That where the Commission shall institute any proceeding to enforce 
obedience to its orders, ruling, or requirement, any carrier, party to such proceeding, 
may file its crossbill seeking to annul or set aside the Commission's order, ruling, or 
requirement, but failing to do so shall not thereafter be permitted to maintain any 
such suit or proceeding to set aside or annul any order, ruling, or requirement of the 
Commission." 

This proviso should be inserted for the manifest reason that when the court acquires 
jurisdiction of the subject-matter of the Commission's order, the litigation should be 
complete and confined to that particular proceeding. Were it not true that this bill 
has provided a new and special sort of court with special jurisdiction, it might be 
assumed that the court would adopt rules which would require all of the matters to 
be litigated in one action, where either the Commission or the carrier first instituted 
it, but evidently the court would not be compelled to adopt any such rule and, as dis- 
patch is essential, this proviso should be inserted. 

Section 7: The establishment of the court by appointment from the circuit court 
judges of the United States seems entirely unnecessary. Undoubtedly three judges 
for the court of transportation are amply sufficient. The existing circuit court 
judges have been appointed with a view to their places of residence and because 
they have sought the specific appointment, under existing laws at the time they were 
appointed. It is by no means certain that they can be compelled to act as a court ©f 
transportation. Possibly only those who might consent to act would accept the 
appointment. There is no use whatever of disturbing the present circuit courts in 
attempting to add to the duties of the judges that of judges of the court of transpor- 
tation. It is an unprecedented sort of thing. It limits the sphere from which the 
President may select the judges of the court of transportation. It looks to me that 
it questions his ability to make proper selection and compels him to make the 
selection from judges who have been appointed by other persons and for a different 
sort of service. 

Mr. Townsend's original bill establishing an interstate commerce court did not con- 
tain any such complicated, uncertain, and limited means of providing judges for this 
court. That bill, it was generally understood, voiced the sentiments of the President 
upon the subject. Mr. Hepburn's bill, which was defeated in the committee, pro- 
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vided this method of selecting the judges for the court of transportation. It is not 
at all probable that there is any economy to grow out of this method of appointment 
and it would seem better and comport with the spirit of our laws that the President 
appoint the judges of the transportation court without limitation as to the source 
from which such appointment should be made. The public can scarcely see why 
this method has been seized upon. 

Sections 8 and 9. If section 7 should be changed to conform to the above views, 
then sections 8 and 9 should be eliminated, and substitute therefor appropriate pro- 
vision for the sessions of the court of transportation. 

Section 10. To section 10, page 6, at the end thereof, should be added the following^ 
proviso: 

^^ Provided, That any suit at law which may be brought b^ any party in whos^ 
behalf reparation shall have been ordered by the Commission, may be brought 
either before the court of transportation or before any circuit court of the United 
States having jurisdiction thereof, as is now provided by section 16 of the act to- 
r^ulate commerce. ' ' 

Section 12. Strike out all after the word ''controversy" in lines 14, 15, 16, 17, and 
18, and insert in lieu thereof the following proviso: 

^^ Provided, That if it shall be made to appear to the court of transportation that 
there exists newly discovered evidence which could not with due and reasonable 
diligence have been known to the parties at the time of the hearing before the Com- 
mission, and that such testimony shall be of such character that the court of trans- 
portation may be of the opinion that it would or mi^ht change the result of the 
Commission's order, ruling or requirement under investigation, the court of transpor- 
tation shall, in such case, refer the case back to the Commission in order that the 
testimony may be presented to the Commission, and that it may act upon the whole 
case in view of all of the testimony, but the court of transportation shall not con- 
sider any other testimony or facts than that which shall have been presented to the 
Commission." 

The reason for inserting this proviso is manifest — that is, that the court should only 
pass upon the case which the Commission heard and tried. Any other sort of arrange- 
ment makes it a trial court, and it is but the prolonging of proceedings, and at last 
deprives the shipper of any reasonable and speedy relief. Those who have practiced 
before the Commission in such cases know how easy it would be to thus introduce 
new testimony, which could be said not to be known at the time of the hearing 
before the Commission. I undertake to say that the evidence bearing upon the rea- 
sonableness of a rate is practically without limit in its scope, and the facilities and 
opportunities for making a different case before the transportation court than that 
made before the Commission would exist in practically every case. 

Section 14. This section seems to give to the pourt of transportation an absolutely 
free hand in the granting of all sorts of restraining orders, but leaves it so any injunc- 
tion or restraining order may be continued in effect on appeal, and opens the way 
and furnishes the opportunity to and indeed the invitation to the carriers to procure 
injunctions and restraining orders in every case which may be decided by the Com- 
mission. It is therefore imperative, in my opinion, if this section is to stand in its 
present form, that there be added to it the proviso, viz: 

^* Pronded, That the court of transportation shall not grant any temporary injunc- 
tions or restraining orders suspending any order, ruling, or requirement of the Com- 
mission, except where it is clearly and satisfactorily shown that the order, ruling, or 
requirement of the Commission in question is erroneous and in violation of the law 
or some constitutional right, and such restraining order shall not remain in effect 
longer than thirty days within which a final hearing shall be had upon any petition 
in which any temporary restraining order or injunction shall be granted as against 
the order, ruling, or requirement of the Commission." 

Unless some such proviso is added to section 14 it would be found that every order 
of the Commission is hung up by temporary restraining order and every sort of delay 
which can be practiced in court. 

Section 15. There should be added to section 15 the following proviso: 

^* Provided, That where the court of transportation shall upon any hearing before 
it brought either by the Commission or the carrriers, suspend the order, ruling, or 
requirement of the Commission, and an appeal shall be taken from the judgment or 
decree of the court of transportation, such appeal shall not in such case suspend the 
order of the Commission, but the same and the decree of the court of transportation 
shall remain and be effective pending such appeal." 

Surely after the Commission has fixed a rate, and after the court of transportation 
has issued its order enforcing the same or refusing to grant any injunction restraining 
the enforcement of the order of the Commission, the shipper is entitled to have such 
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Tate so fixed by the Commission and sustained by the court of transportation put into 
•effect. 

Thi whole spirit of sections 14 and 15 of this bill seems to lose sight of the fact 
that the shipper has any rights whatever. Every possible right of the railroad is 
protected. More extensive remedies are given against the legislative act of fixing a 
rate than has ever been attempted under any other form of remedy or relief. Yet 
the shipper is bound by what the Commission does, while the railroad is given the 
opportunity to practically destroy all the benefit which the shipper can gain from 
the Commission's act by this cumbersome method of so-called review, retrial and 
appeal, during all of which time the shipper must continue to pay the unlawful 
exaction and the railroad is provided with every means of pocketing the money. It 
«eems that in the attempt to be fair the benefits which are apparently conferred by 
the bill are in effect destroyed by these extensive powers of the court of transporta- 
tion and the provisions which make it as easy for the railroads to circumvent for an 
unreasonable length of time, if not entirely, what the Commission may have done. 

To pass such a bill and make it a law is simply providing a halfway measure, a 
mere makeshift. 

Respectfully submitted. 

S. H. Cowan, 
Attorney for Western CatUe Interests. 



Senate Committee on Interstate Commerce, 

Saturday^ February 11^ 1905. 

STATEMENT OF DANIEL DAVENPORT— Continued. 

The Chairman. You may resume, if you please, Mr. Davenport. 

Senator Foster. Mr. Chairman, there are some questions I should 
like to ask Mr. Davenport. 

Mr. Davenport, would you prefer to wait until you get through 
before answering these questions? 

Mr. Davenport. You mean questions pertaining to what I have 
said ? 

Senator Foster. Yes, sir. 

Mr. Davenport. No; I should be pleased to answer them now, to 
the best of my ability. 

Senator Foster. You admit, Mr. Davenport, that Congress has the 
* right to fix rates for railroads engaged in interstate commerce, do you 
not? 

Mr. Davenport. Yes, sir; with the limitations I have stated. 

Senator Foster. But you contend that Congress in the exercise of 
that power is under certain constitutional limite-tions and restrictions ? 

Mr. Davenport. Yes, sir. 

Senator Foster. For instance, Congress could not establish any 
confiscatory rates by which the property of railroad companies would 
be taken without due process of law. 

Mr. Davenport. I assent to that. 

Senator Foster. Section 9 of Article I of the Constitution reads as 
follows: 

No preference shall be given by any regulation of commerce or revenue to the ports 
of one State over those of another; nor shall vessels bound to or from one State be 
obliged to enter, clear, or pay duties in another. 

T understand that 3^ou contend that this is also a limitation placed 
upon Congress so far as concerns establishing rates between the dif- 
ferent ports of the country? 

Mr. Davenport. Yes, sir. 

Senator Foster. And that should Congress give any preference to 
one port over another situated in a different State it would then be 
exceedinfr its constitutional powers^ 
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Mr. Davenport. Yes, sir. 

Senator Foster. You illustrated that by the freight charges between 
Boston and Atlanta or Montgomery on the one hand, and between 
Chicago and Atlanta or Montgomery on the other hand, Boston beings 
some hve hundred miles farther from those southern points than Chi-^ 
cago; and I understand that upon the same class of freights the rates 
are higher from Chicago than from Boston. 

Mr. Davenport. Yes, sir. 

Senator Foster. And that if Congress should establish the same 
rates which are now made by the railroads, it would then come within 
this constitutional prohibition against establishing a preference a^ 
between ports in different States. 

Mr. Davenport. Yes, sir. 

Senator Foster. That seems to me to present rather an anomalous 
condition — that the railroads, which are the creatures of Congress, 
have the power to violate a provision of the Constitution, and tjiat 
Congress nas no right to correct the charges which have been estab- 
lished by the railroads. 

Mr. Davenport. That brings me, Senator, right to the point. 

Senator Foster. I am simply stating these difficulties which have 
presented themselves to me. 1 understand, however, Mr. Davenport^ 
that this bill does not deprive the railroads of the right to fix rates; 
that it simply confers on the railroad commission the power to exam- 
ine into the rates which have been established by the roads, and if that- 
Commission finds that these rates are in violation of the law now upon 
the statute books, the Commission can then revise those rates, and for 
the rates established by the roads substitute a rate of its own; that 
that power on the part of the Commission is not absolute and final, but 
is subject to review by the courts; that the railroads have full pro- 
tection through the courts for any wrongful act which the Commission 
may do to them in the establishment or the substitution of a new rate 
for the rate which the railroad had already fixed. These being the 
powers sought to be conferred upon the Commission by the bill, in your 
judgment, is this article of the Constitution to which we have both 
referred applicable, even admitting that your contention is correct as 
to the limitation of the powers of Congress? 

Mr. Davenport. In response to your several questions, Mr. Sen- 
ator, you open up the subject just as I intended briefly to discuss it 
after reading over the minutes of my ragged talk yesterday. 

Senator Foster. But, before proceeding with your statement, I 
understand that you do not deny the power of Congress to confer the 
rate-making power, or whatever it may be termed in this bilj, upon 
the commission, but that the commission, like Congress, in the exercise 
of that power is limited by Constitutional restrictions. 

Mr. Davenport. That is as I understand it. 

Senator Foraker. Do you or not question the power of Congress to 
delegate the rate-making power? 

Mr. Davenport. Senator Foraker, you know that this matter has 
been impliedly decided by the Supreme Court of the United States. 
In several cases they have said, strange as it may seem to some, that 
the power to fix rates may be delegated by Congress to a commission. 
As we take our law upon these matters from the Supreme Court, I 
must say that, as a lawyer, I am compelled to acknowledge the propo- 
sition, though if 1 were a Senator my view of it might be diflte.i:Q.xNl. 

Senator FoiUKER. 1 asked the qwestioii m o\^<^\\r> ^^\i*<fefe>^^\N5^^ 
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of your own view on that subject. 1 understood you yesterday to 
assume that Congress had the right to delegate the rate-making power 
to the commission, but that when delegated to the commission it was 
to be exercised by it subject to the same limitations as would apply to 
Congress if Congress were directly to undertake the exercise of that 
power. 

Mr. Davenport. Yes; 1 assumed, for the purpose of discussion, 
that Congress had the power to delegate the regulation of railroad 
rates to the Interstate Commerce Commission, and I proceeded in my 
remarks upon that assumption. 

That inatter has crept in a peculiar way into the jurisprudence of the 
United States. You remember the Granger legislation, which be^n, 
1 think, in 1872 or 1873 and culminated about December, 1876, m a 
decision by the Supreme Court of the United States (in the case of 
Munn V, Illinois) that a State legislature had the power to fix the maxi- 
mum charges on warehouses the same as it had as to common carriers; 
but in searching around for the ground on which to place it the Supreme 
Court placed it ujpon the ground of the police power of the State. 
They referred to the fact that in the reign of William and Mary, in 
1688, Parliament had enacted a law fixing the maximum charges for 
persons engaged as common carriers, and they referred also to a case 
m the District of Columbia where Congress early fixed the maximum 
charges for hack drivers and for wharfingers. Of course Congress 
has tne pojice power here in the District of Columbia, and in the sev- 
eral States the State has the power; but it had not been generally 
supposed that Congress possessed the police power. 

Notwithstanding that decision, you will notice as you run along 
down through the decisions, that there has gradually crept into the 
language of judges delivering the opinions of the Supreme Court an 
Assumption, a statement that Congress, by virtue of the power to reg- 
ulate interstate commerce, has the power to create a commission to 
prescribe rates to be charged by common carriers engaged in interstate 
business, j ust as though the power to regulate commerce had such ex- 
tent as a State has, in the exercise of its police power, to determine 
those matters of commerce wholly within the State. 

So that, if it were a new question and worth while to discuss what 
the Supreme Court would hereafter hold upon such questions, there 
might DC room for very serious argument. 

In our church we follow the decrees of the highest authority. In 
my section of the country we find we have to be governed by the de- 
cisions of the Supreme Court of the United States when we come to 
<iiscus§ questions of the meaning of the Constitution and the extent of 
the powers of Congress. 

Now, turning to the subjects suggested by the inquiries of the Sena- 
tor from Louisiana 

Senator Foraker. Before you leave that, I wish to remind you that 
you have not yet touched upon those decisions or those remarks or 
statements of the judges to be found in the opinions of the Supreme 
Court to the effect that this power, which it must be conceded Congress 
can exercise, may be delegated by Congress to a commission. The 
question is not whether Congress can exercise that power, because 
tnat has been thoroughly established. The Constitution gives it, and 
the Supreme Court has so decided again and again. But the point to 
which I directed your attention in my inquiry you have not yet touched 
upon. 
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Mr. Davenport. I assume 



Senator Foster. 1 understand that Mr. Davenport assumes that Con- 
gress can delegate this power to the commission. 

Mr. Davenport. Yes; 1 assume that, because, though I have not now 
at hand the authorities, I think you will tind in the language of these 
decisions that which is tantamount to an express declaration that Con- 
gress may delegate that power. 

Senator Dolliver. But it is a legislative power when exercised by 
the commission as much as when exercised by (congress ^ 

Mr. Davenport. 1 understand it to be such. 

Senator Dolliver. Now, another question arises, suggested by what 
Senator Foster has just asked you; that is, whether or not the juiiciary 
can interfere with what the legislative department does, except only 
when the legislative department does that which is in effect confis- 
<5atorv. 

Mr. Davenport. In regard to that subject. Senator, if 1 have an 
opportunity 1 should like to talk to the committee. The word confis- 
catory, as I understand it, is used in the decisions of the Supreme 
Court of the United States as equivalent to oppressive. It need not 
be absolutely confiscatory. The position was taken by the Supreme 
Court in Munn r. Illinois, in which the court said that the legislature 
having acted, so far as the courts are concerned the remedy of the 

Eeople is at the polls. But that has long since been crawled away from 
y the courts, and it has come to pass, as I shall show you shortly, 
that the courts have practicallj^ held that an3^thing that deprives a man 
of a fair return for his property is taking property without due proc- 
ess of law. 

But now to come to these very matters involved in the inquiries of 
Senator Foster: The exercise of the right to fix rates, enjoyed and 
possessed by railroad companies engaged in interstate commerce, is an 
entirely voluntary thing so long as they act within the provisions of 
the law, so long as as they do not violate any law. When, in 1887, 
Congress passed the interstate commerce act and undertook to regulate 
interstate commerce, that act extended only so far as to say that there 
should be no undue preference extended. As long as that law stands 
on the statute books the railroad companies, so long as they do not 
exercise any undue preference— which the courts have interpreted, 
you know, to be treating different persons similarly situated differ- 
erently — are entirely within their rights, and the constitutional pro- 
vision has no bearing. The Constitution does not prevent Senator 
Foraker, myself, or anyone else from extending privileges to people 
in one port which give them advantages over those of another. But 
when Congress undertakes to lay down the law in regard to rates, then 
it is an exercise by Congress of the power to regulate commerce, and 
the provision that no preference shall be given to the ports of one 
State over those of anotner by any regulation of commerce or revenue, 
is inherent in the power that Congress exercises, and is as much a 
limitation, as I said yesterday, upon the exercise of that power as is 
the limitation as to direct taxation upon the exercise of me right to 
ky taxes. 

Senator Dolliver. Is not that a limitation also upon the right of 
the railroads to do the same thing? 

Mr. Davenport. Oh, no. The railroads are not regulating com- 
merce; they are carrying on commerce; they are exercising; the. \:v^t» 
of the common carrier to charge what \t pV^^is^^^ ^\vaXfeN^x\^ ^ly^^^^xs^ 
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reasonable as between it and the shippers. There is nothing done by 
the carriers or anyone that is a regulation of commerce. 

Senator Foraker. That limitation comes into operation only when 
Congress Undertakes to exercise this power to regulate commerce? 

Mr. Davenport. Yes; either directly or indirectly. 

Senator Foster. You do not think, then, that Congress can give its 
creature greater powers than Congress itself has? 

Mr. Davenport. 1 was considering it broadly. Congress can char- 
ter a corporation and authorize it to carry passengers and freight for 
hire, but when that creature thus called into existence proceeds to 
exercise its power it is in no sense regulating commerce, within the 
meaning of the Constitution. The regulation of commerce is some- 
thing done by legislative act. 

Let us follow that a little farther. Why was that clause put in the 
Constitution ? We know its history very well. It is matter of record 
in Madison's Debates and the records of the Constitutional Convention 
of 1787, and it is also discilssed, I think, in several papers in the Fed- 
eralist. This was the reason : Those gentlemen had empire in their 
minds. They looked ahead. You who are fresh from discussing it in 
the Senaje will remember that when the convention was in session the 
Northwestern Territor}" had already been blocked out for the creation of 
five States, and there were arrangements in progress for the creation of 
other States in the countrj^ west of the AUeghenies or the Blue Ridge — 
Kentucky, Tennessee, Mississippi, and Alabama; and in deliberating 
upon this matter you will remember -that Rhode Island, having the 
port of Newport, was practically the doorway for all commerce that 
came into New England. Connecticut, and Massachusetts in a measure, 
suffered extremely from the bad treatment accorded them, and they felt 
that they experienced wrong in Rhode Island sitting there and levying 
tariflFs and imposing all sorte of burdens upon the inhabitants of Con- 
necticut and Massachusetts; and you will remember that it was out of 
those difficulties that the movement really sprang which led to the first 
convention at Annapolis, where only a few delegates from a few States 
attended, and which soon adjourned after recommending the Congress 
of the Confederation to call a general convention. 

When that general convention met in Philadelphia in May, 1787, 
with all this matter before them regarding this great country to the 
westward, and knowing from the history of the past that it was likely 
to be greatly developed, and knowing that they had had trouble at 
New Orleans — as you remember, Mr. Senator — from the fact that the 
Spanish at that time were in possession of the mouth of the Missis- 
sippi, they put into the Constitution this prohibition, that no regula- 
tion of commerce of any kind should give a preference to the ports of 
one State over those of another. They recognized the fact that thert 
were to be inland States; they recognized the fact that great States 
were to be created in the West, and consequently those words were put 
in there with full comprehension of the fact that the commerce of one 
State passing from the interior to a port might be subjected to onerous 
restrictions by the intervening States; and they recognized the fact 
that inducements might be thrown out by acts of Congress for people 
to come to the port of one State rather than to the port of another 
State. So they cut it up by the roots absolutely by providing in 
express terms that no preference should be given to the ports of one 
State over those of another. 
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Senator Foster. In regard to what ? 

Mr. Davenport. *' By any regulation of commerce or revenue; " and 
further — 

Nor shall vessels bound to or from one State be obligeil to enter, clear, or pay 
duties in another. 

Although we can not believe, we can not suppose, that they could 
have foreseen what has now come to pass — the wonderful improve- 
ment in the means of transportation that has sprung up in recent 
times — there is some reason to think that thev did foresee a sfood deal 
of that. They recognized the fact that Congress might perhaps do the 
very thing which, unless this constitutional provision does apply, maj^ 
create the greatest of evils. For if that limitation does not applv, and 
the Congress of the United States should create such a tribunal as is 
proposed, and clothed with these powers, see what you do. You put 
absolutely in the hands of a tribunal, composed of live or seven men, 
the power to create and to destrov not only cities and towns, but 
ffreat sections of the countrv, bv the verv fact, under the authoritv to 
regulate interstate commerce, of giving privileges in favor of one sec- 
tion over those of another. 

Nor do you escape from that by giving the courts the power to 
review. I have deliberated somewhat upon this subject. 1 have tafked 
somewhat with sound men. I know it is a new subject broached in the 
discussions before this body. But I am confident that soon or late the 
ultimate judicial tribunal will decide that whatsoever power in the way 
of regulating rates is exercised by the Commission, or shall hereafter 
be exercised by Congress directly, is subject to that limitation. 

There is another branch of the inquiry that 1 understood- the honor- 
able Senator to make. 

Senator Foster. Following your argument logically, the railroad 
commission, then, as between ports of tne country, would necessarily 
be compelled to adopt a uniform basis of charges? 

Mr. Davenport. I can not think of any other way by which it can 
be done. 

The Chairman. Let me see if I have correctly apprehended your 
contention. If Congress can delegate this power to the Commission, 
the Connnission is restrained by the Constitution just as (\)ngress is, 
and can not make these differentials as between ports in different States, 
because they would be violating this very clause of the Constitution^ 

Mr. Davenport. That is it. 

The Chairman. Thev could not do it. 

Mr. Davenport. They could not do it. 

The Chairman. As Congress could not do it, so the Commission 
could not. 

Mr. Davenport. Yes, sir. 

Senator Foster. If 1 understand, Mr. Davenport, this would involve 
such a radical change of rates now esta})lished that it would bring 
about a violent disturbance of business conditions to such an extent 
that it would affect the values of all railroad securities and properties. 

Mr. Davenport. Yes, sir. 

The Chairman. Would it not build up some ports in preferen<'e U^ 
others ? 

Mr. Davenport. Some having great prosperity now would decline, 
and others that have it not would grow. Nobod}^ could tell what the 
final result would be. 

D A p—05 IS 
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Senator Foraker. I want to ask a question right there. Mr. Daven- 
port states a conchision when he savs it would disturb business condi- 
tions, and that it would have this, that, and the other disastrous eflFect. 
Take a practical illustration, Mr. Davenport, and give us your view^ 
with respect to it. As I understand, the distance from New York to 
Chicago is not the same as from Philadelphia to Chicago, there being 
some 90 miles difference. 

Mr. Davenport. I catch your point, Senator, and I will illustrate. 

Senater Foraker. What is the differential, if any, in freight rates 
betweeen Chicago or St. I^ouis, or any other place you see fit to take, 
and those two cities? 

Mr. Davenport. Boston is nearer to Chicago than Newport News, 
Va,, but the rate per hundredweight or per bushel, or however meas- 
ured, is, we will say, a cent and a half less from Chicago to Newport 
News than it is from Chicago to Boston, although the distance is 
shorter. That difference per hundredweight is called a differential, 
which in railway language, as 1 understand it, is an allowance made 
to a railroad for some disability. But, practicalh% when you come 
to consider it, that differential is made for the purpose of encouraging 
commerce in one port which otherwise would not have it. For 
instance, you know the Government of the United States has for years 
expended enormous sums for the improvement of harbors all along 
the coast. New York, by reason of its peculiar advantages, had as far 
back as 1882, 1 think, some 80 per cent of the import trade of the 
country and some 62 per cent of the export trade. 

When the railroads were under the management or supervision of a 
commissioner, Mr. Frinck, they decided that it would be better for 
the railroads, and better for the country generally, if the railroads 
would extend a privilege of this kind to Newport News and Baltimore 
and make them equal, giving a cent and a half loss to thoso points than 
to Boston and New York, and a cent to the advantage of Philadelphia. 
You gentlemen know that a ship does not coino to a harbor with its 
cargo to unload unless there is some expectation that it will get a 
return cargo. Take the port of New Orleans; take Galveston, Tex.; 
take Philadelphia; take Baltimore, particularly; the idea was to bring 
the freight from the West to those points for export, and the vessel 
that came there loaded would deposit il^ cargo, take on another car^o, 
and go on, and the railroads w ould have the her.otit of carrying it back 
into the country. Just as down in the soutlnvcstorn countrv to-dav. 
You know the rate on grain from Lincohi, Nehr.., to Galveston is away 
down, so that all grain goes to Galveston. What is the reason of that? 
You gentlemen from the South, especially, know that your Southern 
ports — and properly too, from a broad-minded point of view — have 
been the subjects of nourishment, not only by Congress, but by these 
carriers. But the special reason for that is this, that in your countr}' 
there is that great lumber suppl}^ which has to l)e brought north, and 
the railroads might have to haul their cars down there empty and then 
haul them back, and consequently a much heavier freight charge would 
have to be paid for bringing the lumber north. So the railroads say: 
'' We can afford to carry the freight cheaply going that way in order 
that we may be able to receive, nandle, and get pa}' for the freight 
coming this way." 

You can take the whole country ovei*, and every localit}'^, small and 
greats is in a greater or less degree subject to the influences that I 
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have illustrated here. And this is most vital to particular sections of 
the country, m}^ own New England and the southern ports. 

Senator Foraker. If the differential were discontinued, Boston 
would get the benefit of it as against Newport News and Baltimore? 

Mr. Davenport. On that-particular class. 

The Chairman. Can you state the differential as })etween Boston. 
New York, and Philadelphia, and Newport News^ 

Mr. Davenport. Only on gmin. 

The Chairman. Take the grain rate. 

Mr. Davenport. It is a cent and a half in favor of Newport News 
and Baltimore, and a cent in favor of Philadelphia, as against New 
York and Boston. 

Senator New^lands. Do vou sav that Boston is nearer to Chica^ro 
than Philadelphia or Baltimore if 

Mr. Davenport. Oh, no. If you have followed the testimony 
given at the hearings before the Interstate Commerce Commission 
recently you will see that the representatives of Philadelphia made 
the claim that there is no differential in her favor, because they did 
not admit that it was a differential. 

Senator Newlands. It is a shorter distance. 

Mr. Davenport. It mav be a shorter distance bv one route, but 
when 3'ou bring the gmin down from the Lakes and across that wa\', 
the contention is that it is a differential. 

Senator Foster. Here is what I wish to get from you: Do I under- 
stand you to contend that if this power were conferred upon the Com- 
mission, in the exercise of that power the Commission would be bound 
to change these rates established by the railroads^ 

Mr. Davenport. Absolutelv, and I will show vou how. 

Senator Foster. And that they are bound to do away with these 
differentials? 

Mr. Davenport. Absolutelv, and I will show vou how. 

Senator Foster. I can not agree with you a})out that 

Mr. Davenport. I will explain to the Senator. 

Senator Foster. Because, if you be correct in that, then this Com- 
mission will be bound to establish an entirely new system of rates over 
the whole country upon some uniform basis. 

Mr. Davenport. Let me show 3^ou how it will come about. Within 
twenty -four hours after the law becomes operative what will happen? 
A shipper in Boston will apply to the Interstate Commerce Commis- 
sion and ask them to adjust the rates as between Boston and Newport 
News, we will say. The matter is brought at once to the attention o^^ 
the Commission, and they ask, What is the ground of \\\W* The 
answer will be that that rate should be the same per hundredweight or 
per mile. The Commission sa^^s. If that is true that affects every rail- 
road and every rate in the United States. What are we going to do? 

Senator Foster. But, Mr. Davenport, the Commission is bound to 
act under the law. 

Mr. Davenport. It is going to act under the law. 

Senator Foster. The law makes no such provision as that. 

Mr. Davenport.. I beg your pardon, but it does. 

Senator Foster. Then everv railroad in the United States is violat- 
ing the law. The Commission must act under the aws on the statute 
books for regulating interstate commerce. 
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Mr. Davenport. The Interstate Coinmerce Commission has no power 
now to regulate rates. 

Senator Foster. I mean, if this power were conferred upon the 
Commission. 

Mr. Davenport. The minute you confer that power upon the Com- 
mission you give them authority to exercise it. Let me show you what 
will happen and how: Take Judge Cowan's case — history is philosophy 
teaching by examples. You can not have a better case, as practical 
men, to stud}^ than that very cattle case, where they filed a complaint 
against sixty railroads. But what will the Commission do? They will 
give notice to everybodj'^ that this contention is made; that thej^ are 
going to determine whether these rates are reasonable as between 
Boston and Newport News; that in determining that they must cease 
discriminating between points, as is the result of these dififerentials. 

The Chairman. Or make no preference. 

Mr. Davenport. Or make no preference. 

The Chairman. I'he railroads ao it now? 

Mr. Davenport. But that is not any regulation of commerce. 

The Chairman. Of course not. 

Mr. Davenport. That is not a regulation of commerce any more 
than a deal between the Senator and mj'self is. I am now speaking of 
the lawmaking power. There is no doubt that our fathers wanted to 
have all commerce as free as possible. But there is the power. Now, 
what will happen ? You are practical men. If the thing can be done, 
an ingenious man ought to be able to show how. The Commission 
will make a decision one way or the other on that subject. That case, 
if there are not too man}^ holes in the skimmer as it has been rigged 
up in the Esch-Townsend bill, we will say, goes to the court of trans- 
portation. The}^ pass upon it, and they say you decided wrongly if 
you decided that you could discriminate, and that you decided rightly 
if you decided that you could not discriminate. The case then goes to 
the Supreme Court of the United States. I do not intend to repeat 
what I have said, but 1 have confidence in American jurists, and I 
believe that the Supreme Court of the United States will say that the 
Commission is bound, in legislating for the railroads of this country, 
to do just as Congress would do in legislating for the country, and 
that if Congress should attempt by direct act to give a diflferential in 
favor of one port over the other it would be void. 

That decision having been made, then what happens? The Supreme 
Court having decided that the power conferred upon the Commission 
has to be exercised in accordance with that limitation, the Commission 
then upon application is bound to go ahead, and if there be diflferential 
rates change them. Where you have seven members, 1 believe you 
would want 7,000 members of this Commission if you ever attempted 
to do it. What will happen then? They will have to adopt the prin- 
ciple 1 spoke of as the only one my poor inventive faculties could sug- 
gest, by saying the rate shall be so much per ton per mile for every 
railroad, rich or poor; four-track, three-track, two-track, one-track; 
crooked road or straight road, that wherever it goes, for hauling a ton 
a mile every road shall receive a certain rate. 

But then. Senators, they will go right squarely upon the other rock. 
Avoiding Scylla, they will have plunged upon Charybdis, because 
they have another constitutional limitation upon the exercise of their 
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power, viz, that they must not confiscate; the exercise of such a power 
upon a particular railroad, in the way 1 have pointed out, would be 
confiscatory, and the road could not earn a fair return upon its invest- 
ment. 

The more I think about it the more grateful I am to the founders 
of our Government and the framers of our Constitution for their 
solicitude to protect and preserve private property from spoliation, 
for these several constitutional provisions render it practically impos- 
sible for Congress directly or indireeth^ to put in force any scfiedule of 
rates which shall be operative among all the railroads. 

But passing those interesting subjects, there are still more interesting 
ones that lie before us. When the committee went into executive ses- 
sion 3'esterday I was about to take up this other aspect of the matter. 
You all listened to Judge Cowan with a great deal of interest, and I did 
so with extreme interest, for Judge Cowan is a very able man, and he 
has had a great deal of practical experience in trying these questions 
before the Interstate Commerce Commission. I wanted to ask him a 
few questions, but the rules of the committee properly did not permit 
such a course of procedure. He enumerated before you the enor- 
mous difficulties to be found in establishing and proving what was a 
reasonable rate. The question was whether $100 per car load from 
Fort Worth to Kansas City was too much or not. 

Senator Dolliver made the remark, "" It seems to me that a vear's 
trial and 20,000 pages of testimony are an extraordinary thing in 
finding out whether that is too great a charge for a carload of cattle 
from Fort Worth to Kansas Citv.'" That was a verv natunil comment. 
Had Senator Dolliver and 1 ))een in controversy over a question of a 
particular excessive charge by a carrier before a jury or the court, as 
the case may be, we would easily settle that case within a week. 
Why? Because entireh' difl^erent principles are involved in the deter- 
mination of the question of whether or not a common carrier has 
charged a shipper an unreasonable amount, and in the question of 
whether or not the power of Congress is being exercised in a manner 
which is confiscatory of property. In a case in suit no one would ever 
think of going into the questions of the value of the property, the 
amount of operating expenses, gross revenues, and the value of their 
stocks, and all that. If we attempted to go into those things we would 
be ruled out in a minute by the court. The court would ask, '* What 
are the usual charges under those circumstances? What is the char- 
acter of the service'^ '■ And the court would quickly get at the result. 
And we would have a very slim show, 1 think, in going to an appellate 
court upon error if either of us bad offered such evidence as that and 
it was excluded. 

Now, I want \'ou to remember that Judge Cowan, in telling you 
his difficulties, overlooked entirely the main difficultv. He was lost in 
the foothills of difficulties when there was a great mountain of difficulty 
lying before him. That was this, as I was reading 3'ou from the decision 
of the Supreme Court of the United States ^^esterday: In determining 
what is a reasonable rate in interstate commerce you must consider it 
solely with reference to the interstate commerce. You have been, or 
3^ou will be. or you ought to be, bom})arded })v and by with statistics 
as to what the charges are, the course of rates, etc. You will be told, 
undoubtedly, that the rates — that is, the return of revenue to the roads 
per ton per mile— are very low. But that does not begin to tell you 
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the whole story, because all those figures include the returns from both 
the local business and the through business, and the same is true in 
regard to passengers. You know, ten men travel in a State to every 
one man who travels through. The relative amounts of passenger 
earnings, for instance, in domestic business and in interstate business 
are not equally divided by any means; but when you get to freight 
business it is asserted that 75 per cent is interstate business. 

But this is the point: How will our learned Commission proceed 
when they sit down to solve the knotty problem? Remember, it is 
difficult enough under the State laws. In that case of Smyth v, Ames 
(169 U. S.) the Supreme Court said that you must look only to the 
property that is devoted to local business; you muj&t look only to the 
amount of local business, the expense of conducting the local business; 
you must shut out of view entirely the road as a whole, shut out of 
view the property of the road as a whole, the value of its stocks and 
bonds as a whole; you nmst in some way separate these matters so 
that you can determine it upon what is strictly local; and they over- 
ruled the contention of Air. Bryan and his associate counsel on that 
subject. 

As a practical thing, take a railroad starting at New Orleans and 
running northward through Louisiana, Mississippi, Tennessee, Ken- 
tucky, and Illinois to Chicago. Very likely Judge Cowan would be 
on the commission, and none is abler, I take it, than he to carry out 
his ideas. What is he going to do with this proposition of separating 
the two classes of business and determining what shall b'e done with 
the interstate business wholly separated and distinguished from the 
domestic or local business? 

Senator Foster. Will you allow me ? 

Mr. Davenport. Certainly. 

Senator Foster. As a matter of fact, did not the Commission exer- 
cise this power for ten 3'ears, and did it not deal with all these subjects 
and all tneir intricacies^ 

Mr. Davenport. Not at all. That is one of the errors that I shall 
hereafter speak of as propagated by Mr. Bacon. 

Senator Foster. No; I do not think you are exactly fair in referring 
to Mr. Bacon alone in that connection, because I think some of the 
leading members of the House made that same statement. 

Senator Dou.iver. So did the Interstate Commerce Commission. 

Senator Foster. I have a report from Mr. Shannon in which that 
same statement is made. 

Mr. Davenport. I will state to you that when the Interstate Com- 
merce Commission was organized. Judge Cooley, Mr. Schoonmaker, 
and Mr. Walter were Conmiissioners, and the question came up early 
whether or not the Commission had that power, and they decided and 
declared that they had not that power. 

Senator Dolliver. Exactly what power are you referring to now? 

Mr. Davenport. The power to fix what they think is a reasonable 
rate, in place of an unreasonable rate. 

Senator Dolliver. Did they ever change that opinion? 

Mr. Davenport. Did they? 

Senator Dolliver. Yes. 

Mr. Davenport. They did not, but in course of time those great 
men passed away and others took their places. 
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Senator Dolliver. In the first volume of the reports of the Com- 
mission I find a decision, by Judge Cooley himself , reclassifying the 
material out of which wagon hubs were made, taking that material 
from the class of manufactured parts of wagons, and putting it in the 
class of lumber, and declaring and exercising that exact power to 
determine rates. 

Mr. Davenport. In what respect—to say what it ought to be? 

Senator Dolliver. To saj^ what it was, and to make an order. 

Mr. Davenport. Than what happened ? 

Senator Dolliver. The railroads obeved the order in that case! 

Mr. Davenport. Of course we know that in 90 per cent of the 
cases before the Commission whatever orders were issued were acqui- 
esced in. 

Senator Dolliver. I have gone through 40 of these cases in which 
the Commission appeared to be exercising this power to determine 
what rates should be. 

Mr. Davenport. I understand that. The honorable Senator asked 
me if it was not a fact that thej' possessed that power. 

Senator Foster. No; that they exercised that power until the 
Supreme Court declared that they did not have that power. 

Mr. Davenport. Let me answer that comprehensively and briefly 
by saying that while undoubtedly sporadic mstances may be found 
where orders were made which apparently assumed that the Commis- 
sion had that power, yet they never undertook to exercise that power 
until after those men passed away, and there came that comprehensive 
case which grew out of the question of maximum rates. 

The Chairman. That was in 1897. 

Mr. Davenport. That began along in 1893 or 1894, and in 1897 the 
Supreme Court of the United States declared that the Commission did 
not have that power, that it never had that power, and they quote the 
opinions of the learned Commissioners themselves in confirmation of 
their doctrine. 

Senator Dolliver. I doubt very much whether what the}^ quote 
confirms that much of it, })ut I do know that among the first decisions 
of the court was an order, I think by Commissioner Bragg, finding 
the rate on wheat (which was 60 cents, I think) from Walla Walla to 
Portland to be unreasonable and directing that it should be practically 
cut in two, which order was put into effect and which order the rail- 
roads obeyed. 

The Chairman. In one case I remember the rate was 40 cents, and 
there was a differential on lumber between some point in Tennessee 
and some point in Virginia, and the Commission found that the exist 
ing rates and practices were unreasonable. 

Mr. Davenport. I want to read what the Commissioners said in 
the early days. Commissioner Walker, in the first Interstate Com- 
merce Commission report, page 19, used this language as to the sug- 
gestion that they could construe, interpret, and apply the law by pre- 
liminary judgment, that: 

A moment's reflection will show that no such tribunal could be properly erected. 
Congress has not taken the management of the railroads out of the hands of the 
railroad companies. It has simply established certain general principles imd^r which 
interstate commerce must be conducted. 
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Commissioner Cooley said this (p. 280, first Interstate Commerce 
Report) speaking in regard to the long and short haul provision: 

It (the Commission) would, in effect, be required to act as rate-makers for all the 
roads, and compelled to adjust the tariffs so as to meet the exigencies of business, 
while at the same time endeavoring to protect relative rights and equities of rival 
carriers and rival localities. This in any considerable state would be an enormous 
task. In a country so large as ours, and with so vast a mileage of roads, it would be 
superhuman. A construction of the statute which should require its performance 
would render the due administration of the law altogether impracticable; and that 
fact tends strongly to show that such a construction could not nave been intended. 
* * " * No tribunal is empowered to judge for it until after the carrier has acted, 
and then only for the purpose of determining whether its action constitutes a viola- 
tion of law. 

And in the same report, page 357, Commissioner Schoonmaker said: 

Its power in respect to rates is to determine whether those which the roads impose 
are for any reason in conflict with the statute. 

Now, what is the use of poor wandering lawyers like myself con- 
sidering whether or not the Commission had that power conferred upon 
it by act of Congress, when the great tribunal whose business it is to 
settle those matters, which everybody, I take it, even Members of 
Congress and Senators in a large majority, follows, have said expressly 
that the very language employed in the act precludes the supposition 
that they had that power, and, further, as they express it, the public 
and legislativ^e history of the act shows that it was not intended to 
confer that power upon it, and quote the very words of the Commis- 
sioners to the same effect. Judge Reagan himself expressl}^ stated, 
when it was before Congress, that he had the utmost difficulty in tell- 
ng his friends that it did not confer an 3^ such power. 

Senator Dolliver. You will not understand me as claiming that 
it did? 

Mr. Davenport. Not at all. 

Senator Dolliver. 1 think the decision of the Supreme Court upon 
the act of 1887, in the maximum rate case, was sound; but I am talk- 
ing now about the practical operation of it. 

Senator Newlands. Do you say that as a matter of fact the Com- 
mission exercised this power? 

Senator Dolliver. They did, and with the consent of the railroads 
themselves, until the Commission undertook the duty of settling the 
commercial relations of a whole region of country. 

The Chairman. There was opposition to it all along. 

Senator Newlands. Let me ask you, Senator Dolliver, in those * 
cases where the Commission first declared a rate to be unreasonable, 
and then declared what was reasonable, was their action simply per- 
suasive with the railroads, or did the Commission seek to enforce that 
as an order? 

Senator Dolliver. They so ordered. 

Mr. Davenport. The law provides that thej^ shall make an order. 

Senator Dolliver. The}" ordered that the existing rates should 
cease as being unreasonable ? 

Senator Foraker. In some instances they so declared, and in others 
not. 

Senator Newlands. What was the form of the order? 

Senator Foster. They simply found that a particular rate was 
unreasonable, and they condemned the wrong, as they called it, with- 
out the power to apply an}" remedy. 
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Senator Newtands. Do they .suggest in their decision what a reason- 
able rate is ? 

Senator Foster. Sometimes they do, and the railroads adopt it, 
and sometimes they do not. 

Mr. Davenport. Of course, the question before us 's not whether 
they have the power now or ever had it, but whether you will confer 
it upon them. When the question occurred to the Senator I was call- 
ing the attention of the committee to what was going to take place 
when this august body met to pass upon the question of reasonableness 
or unreasonableness. 

The Chairman. Mr. Davenport, I fear I shall have to interinipt you, 
as it is now ten minutes to 12 o'clock. 

Mr. Davenport. There are so manj^ interesting questions of vital 
consequence to everybody — this is so momentous a subject — that I do 
want to have an opportunitv to be heard before this committee upon 
many of these questions. We have not yet begun to talk. 

The Chairman. Then you ma}^ proceeii for ten minutes longer; you 
can get that much in. 

Mr. Davenport. I was going to say that when the Commission shall 
assemble to pass upon this question, how are they going to deal with 
that very difficulty (passing all the other iiifficulties) in determining 
what is a reasonable rate ? 

There is another thing to which, in this connection, 1 want to call 
the attention of the committee: That the Supreme Court of the United 
States has held that, no matter what, rate you prescribe to-day, it may 
become of no eflfect to-morrow; and, on the other hand, the rate fixed 
to-da}^ may be unreasonable to-day and become reasonable to-morrow 
and operative, as a matter of law. 

In this connection — because of course this will go into the record — 
I want to call your attention to what the Supreme Court held in that 
Nebraska case. You remember that the legislature of Nebraska fixed 
a schedule of maximum rates. Senator Millard will remember it well. 
The rates there were confiscatory. The railroads applied to Judge 
Brewer, and, after hearing, he was of that opinion, and issued an 
injunction against putting them in force, but in that injunction he 
put this clause: That those officials were prohibited from putting that 
schedule in operation, but if thereafter conditions arose which would 
make the rates created by the law not confiscatory or oppressive, then 
the injunction could be modifi^. In other words, the power of a 
State legislature and the power of the Federal Congress to regulate 
rates and establish rates is limited at all times in the operation of this 
legislation by the facts existing at a particular time, and if at any time 
in its operation it works an injury to the property of the carrier, it 
then ceases to be operative. 

In Smyth v. Ames (169 U. S., 550) the Supreme Court, on appeal, 
approved of Judge Brewer's course in that respect and determined 
that a schedule of rates established l)y a commission might be rea- 
sonable when established, and become unreasonable thereafter by 
reason of the change of business conditions, and vice versa, and that 
it was the duty of the court to apply and modify its process so as to 
protect the carrier and the public under the varying conditions: so 
that the same law was constitutional one day. unconstitutional another. 

In other words, under the constitutional guaranties of private 
property a railroad carrier is protected against the action of laws 
that are made operative in the future, axvd a\^o ^'g^^Vw'^X \5csfc Qr<$<K^*s5CNR>>x 
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of laws valid when passed, but which, by reason of change of condi- 
tions, had become oppressive. 

This power to regulate commerce, of which we hear so much said, 
and which is of enormous sweep and reach and extent, is limited and 
hampered and hedged in so many ways that, as a practical proposition, 
any exercise of it by Congress, directly or through the interposition 
of a commission, is bound to be, in very large degree, ineffective. 

Now, 1 want to take up another question connected with this matter. 

Senator Newlands. I would like to a^k you one question: Do you 
intend to address yourself at all to the question as to what legislation 
can be safel}^ enacted by XJongress so as to prevent the natural result 
of the great combinations which have been organized recently by these 
railroads and systems, namely, an increase of rates? 

Mr. Davenport. 1 was going to suggest, in view of a remark I 
heard the chairman make in response to some statement made by Judge 
Cowan, that by reason of the combinations among railroads competition 
was destroyed, and as a result the rates were kept up. 

The Chairman. Right there 1 want to put a question to you 
which I want j^ou to answer at some point: If there is a monopoly 
created by only one railroad reaching one point and a large number of 
other points, or if by con.<olidation and combination of railroads one 
entire district of country falls under that absolute monopoly, and this 
monopoly makes the rate so high for transportation that the people 
can not do business, can not some power be found in Congress to say 
that that rate is too high? But wliere fair competition can regulate 
the rates, would it not be better to leave the regulation to the effects 
of competition? You see my point? 

Mr. Davenport. I see the point. 

The Chairman. If, for instance, the raising of wheat falls into the 
hands of two men, and they advance the price of wheat (which is a 
necessary commodity) beyond the power of the plain people or poor 
people to bu}^ it, then should not the Government find some means 
somewhere to correct such an abuse or evil? I do not care for you to 
answer that right now; you may take your own time. 

Mr. Davenport. I want to answer right now. 

The Chairman. Very well. 

Mr. Davenport. Your suggestion the other day to a witness, or the 
statement of the witness, was to the effect that by reason of the com- 
bination and consolidation of railroad companies competition had 
ceased and rates were kept up. Wh}^ Senators, it seems to me that 
that involves an entire misconception of what it is that has brought 
down rates in this country. There is another form of competition 
which operates to accomplish that result ten times more than that of 
any competition between railroads, and that is the competition between 
localities and shippers. That is what controls. In my country — New 
England — we have a monopoly. The New York, New Haven and 
Hartford owns every foot of railroad in the country, and the water 
lines, too; and there is the Boston and Albany, as well as the Boston 
and Maine. 

Senator Newlands. But in each of those cases there is a limitation 
upon the earning capacity of the railroad? 

Mr. Davenport. Oh, no. 

Senator Newlands. There is a limitation of 8 per cent on their divi- 
dends. 
Mr. Davenport. I think not. 
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Senator Kean. In the case of the New York, New Haven and Hart- 
ford I think the limitation is 10 per cent. 

Mr. Davenport. I want to call attention to the fact that in New 
England we do not have any trouble at all; there is the smallest num- 
ber of complaints in New England compared with any other section of 
the countrv. It is placidity itself in comparison with the State of 
Illinois, where they have a commission that exercises this power within 
the State. What is the reason of that? 1 will tell you the reason. 
You know our great manufacturing establishments in New England 
can not live by supplying New England alone; we must reach for other 
markets, and the roaas also have to get their business from customers 
along their lines. Consequently there is an incessant struggle on the 
part of the community and on the part of the individual shipper to get 
as low a rate as they possibly can in order to broaden the market. It 
is by building up that kind of business that the railroads are able to 
make money. 

I dispute altogether the assumption that is involved in the question 
of the honorable Senator from West Virginia on that subject. 1 say, 
if all the railroads of the country were owned by one man, that same 
struggle would occur, which, by the way, the advocates of this kind 
of legislation are seeking to stifle — the competition between communi- 
ties seeking to grotv and extend their operations. That is what has 
for all these years been dragging down. I appeal to the honorable 
Senator, who is familiar with the dates of these consolidations, whether 
or not it is not true that before consolidation and since consolidation 
of these systems these rates have not steadily declined. I do not 
mean some individual rate that may have been for some particular 
reason advanced, but I am speaking broadly. 

The Chaikman. I admit that is true. But suppose the rates should 
be advanced 100 per cent, the power to so advance residing in the 
monopoly or consolidation. I admit, as you say, that the tendency has 
been downward. But it is a very serious affair when the power 
exists to advance rates 100 per cent, and I ask, Should not some power 
intervene to restrain it? I do not say thev have exercised that power, 
but they might. 

Mr. Davenport. Many of these evnls may not come to pass. 

The Chairman. But you recognize the fact that that is a power 
which the railroads may exercise if they so desire, and it might be to 
their interest. 

Mr. Davenport. That is true. 

Senator Foraker. I understand your point to be that it has been 
this competition between communities and shippers rather than any 
other influence that has operated to bring down rates ^ 

Mr. Davenport. Certfiinly. 

Senator Foraker. And one of the effects of this legislation would be 
to destroy that competition ? 

Mr. Davenport. Yes, sir. That has been increasing in intensity 
every year, and it has been more intense and more effective since the 
formation of these different consolidations. Take the Gould roads, of 
which Judge Cowan was complaining; take the Southern Railwa^^ or 
all of them 

The Chairman. It is now after 12 o'clock, and we will have to 
adjourn. 
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The Chairman. Mr. Davenport, you have the floor. 
Mr. Davenport. Mr. (chairman, just before the adjournment the 
other day Senator Newlands asked me: 

Do you intend to address yourself at all to the question as to what legislation can 
be safely enacted by Congress so as to prevent the natural result of the great com- 
binations which have hSen organized recently by these railroads and systems, 
namely, an increase of rates? 

Then the chairman (Senator Elkins) asked this question: 

If there is a monopoly created by only one railroad reaching one point and a large 
number of other points, or if by consolidation and combination of railroads one 
entire district of country falls under that absolute monopoly, and this monopoly 
makes the rate so high for transportation that the people can not do business, should 
not some power be found in Congress to say that that rate is too high? But where 
fair competition can regulate the rates, would it not be better to leave the regulation 
to the effects of competition? You see my point? 

Mr. Davenport. I see the point. 

The Chairman. If, for instance, the raising of wheat falls into the hands of two 
men, and they advance the price of wheat (which is a necessary commodity) beyond 
the power of the plain people or poor people to buy it, therf should not the Govern- 
ment find some means somewhere to correct such an abuse or evil? I do not care 
for you to answer that right now; you may take your own time. 

That diverts me a little from some of the matters I consider as most 
important to be considered by the committee. 

Senator Foster. Unless the chairman wants an answer now to that 
question propounded by him, I should like to suggest to you a line of 
argument or discussion that it seems to me will be of particular value 
in discussing the bill before us; and, unless it breaks too much into 
the line of your argument or the wishes of the chairman, 1 should like 
to ask you to discuss the propositions that are now before the 
committee. 

The Chairman. At any time that suits his convenience; and, Senator 
Foster, you can indicate. 

Senator Foster. Mr. Davenport, the President, in his last annual 
message, made the following statement: 

The Government must, in increasing degree, supervise and regulate the w^orkings 
of the railways engaged in interstate commerce, and such increased supervision is the 
only alternative to an increase of present evils on the one hand, or a still more radical 
policy on the other. The most important legislative act now needed as regards the reg- 
ulation of corporations is this act to confer on th^ Interstate Commerce Commission 
the power to revise rates and regulations, the revised rate to go at once into effect and 
stav in effect unless and until the court of review reverses it. 

The lower House of Congress, n response to the message of the 
President, formulated in its committee and passed almost unanimously 
the bill known as the Esch-Townsend bill, which has been by the Sen- 
ate referred to this committee for action. What I should like to have 
you do is to present what objections, if any, you may have to this bill, 
either in a general way or in detail. 

Mr. Davenport. 1 shall be pleased to do as suggested b}'^ Senator 
Foster. 

Senator Foster. This is a concrete proposition before us concern- 
ing a matter that is very largely attracting our attention and the atten- 
tion of the country at present. The purpose I have in view is to get 
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from you an expression of your objections, if you have any, to the 
passage o,f this measure. 

Mr. Davenport. I will endeavor to conform to the suggestion of 
Senator Foster lirst in a general way, and then proceed to particulars. 

It is true that the President in his message stronglj^ urged the pas- 
sage of some law which would confer upon the Interstate Commerce 
Commission the power to fix a rate that would go into eifect at once 
and remain in effect until changed b^^ some court; ))ut 1 want to call 
the attention of Senators to this proposition: That there are in the 
path of an}" such procedure as is outlined by the President in a general 
way and as that proposition has been attempted to be worked out in 
this bill very serious constitutional obstacles; that they are very stub- 
born and are suflicient to prevent the effective carrying out of an}^ 
such programme. 

You know that under our form of Government we have the three- 
fold division— the executive, the legislative, and the judicial depart- 
ments. Of course we understand in a general way what is meant by 
those words; the executive executes; the legislative makes the laws; 
the judicial ascertains the law^ applicable to an existing state of facts 
and applies that law to the facts in particular cases, administering the 
law as it bears upon that particular group of facets presented to it. 

You know, also, that it has been the course uniformly pursued by the 
couits of the United States to refuse to perform eitner legislative 
functions or administrative functions. On the other hand, thev have 
been most jealous of all that pertains to their own authority. 

You can not confer judicial power upon any commission. We dis- 
cussed a little the other day the principle of conferring legislative 
power upon a commission. Now, with that impassable barrier between 
those subjects of governmental authority, in what condition is the 
legislation now proposed before this connnittee or suggested by the 
President? 

The Supreme Court of the United States has decided emphatically 
that you can not confer judicial power on the Interstate Commerce 
Commission; that that Commission can not exercise an}^ judicial func- 
tion; that the sole extent of its authority is limited to legislation or 
administration of the character that we have been considering. And 
3'ouwill remember that as far back as 1889 Mr. Justice Jackson, per- 
haps one of the best judges w^ho have gone to the bench in recent 
years, laid dow^n emphatically the doctrine, the exact language of 
which I will quote from 37 Federal Reporter, 613: 

The functioriH of the Commission are those of referees or special fommissioners, 
appointed to make preliminary investigation and report upon matters for subsequent 
judicial examination and determination, in respect to interstate commerce matters 
covered by the law, the Commission may be regarded as the general referee of each 
and every circuit court of the United States upon which the jurisdiction is conferred 
of enforcing the rights, duties, and obligations recognized and imposed by the act. 
It is neither a Federal court under the Constitution, nor does it exercise judicial 
powers, nor do its conclusions possess the eflicacy of judicial proceedings. 

This was concurred in later by the Supreme Court of the United 
States, through Mr. Justice Harlan, and is reported in 154 U. S., 
485. You will remember that the Commission first undertook to go 
to court and get an order to enable them to carry out the orders or 
decrees of the Commission, thinking, of course, that what the Commis- 
sion had done was sufficient to authorize the court at once to issue 
judicial process to execute the order. But the Supreme Covitt ^-sjasL^ 
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That is impossible; this Commission is and can be nothing but an 
administrative board; when the matter comes before the court the 
whole matter is to be investigated de novo and determined by the 
court, and it. is not in the power of the legislature to confer upon that 
body such powers as will keep the whole matter out of the courts. 

Upon the general proposition involved in that 1 desire to quote 
again from Smyth r, Ames (169 U. S., 627) as illustrative of that 
proposition: 

The idea that any legislature, State or Federal, can conclusively determine for the 
people and for the courts that what it enacts in the form of law, or what it authorizes 
its agents to do, is consistent with the fundamental law, is in opposition to the theory 
of our institutions. The duty rests upon all courts. Federal and State, when their 
jurisdiction is properly invoked, to see to it that no right secured hy the supreme 
law of the land is impaired or destroyed by legislation. This function and duty of 
the judiciary distinguishes the American system from all other sj^stems of govern- 
ment. The perpetuity of our institutions and the liberty which is enjoyed under 
them depends, in no small degree, upon the power given the judiciary to declare 
null and void all legislation that is clearly repugnant to the supreme law of the land. 

1 lay it down as a universal proposition, applied and illustrated by 
numerous decisions both in the State and the Federal judiciary, that 
it is not in the power of a State legislature or of Congress to put in 
force any schedule of rates which any judge of a court of equity can 
not enjoin after hearing and after having satisfied himself that it is 
unreasonable. That follows necessarily, according to all the authori- 
ties, from the fact that the imposition by law of unreasonably low 
rates is a taking of property without due process of law, and also 
taking private property for public use without just compensation. 
So it is jurisdictional in the courts to inquire into and settle all those 
questions. 

Senator Foster. Mr. Davenport, does not this bill make special 
provision for the review b}^ the courts of any action which the Com- 
mission may take in making rates, and does it not authorize the courts 
to decide upon the lawfulness, the justice, or the reasonableness of 
the rate^ 

Mr. Davenport. The Senator's inquiry develops another difficulty 
which 1 was not at the moment addressing myself to. That law 
imposes a legislative duty upon the court. 

Senator Foster. I was going to say that 1 think some discussion 
could be had upon that provision of the bill, but when 1 mentioned 
that provision of the bill it was just simply for the purpose of attract- 
ing your attention to the fact that this rate -making power— or rate- 
revising power, or whatever you ma}^ term it — on the part of the 
Commission is not final, but is subject to review b}' the courts, both 
intermediate and of last resort. 

Mr. Davenport. I follow the line of thought of the Senator, and in 
reference to that 1 would direct his attention to the radical difference 
there is between the legislative act and the judicial act. The legislative 
act applies to future conditions ; the judicial act applies only to exist- 
ing conditions, and applies the law to those conditions. That is illus- 
trated in a great many cases in the Supreme Court of the United States, 
as well as in the inferior courts. 

So that the first question that occurs to any lawyer is, What sort of 
a duty has the learned House of Representatives sought to impose upon 
the courts Is it a judicial duty, or is it a legislative duty '^ 
Sermtor Foster, Areyouspeakingof theeovivt,oroftheCommission? 
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Mr. Davenport. The so-called transportation court. 

Now, it seems to me that the whole cast of the act is such that the . 
Supreme Court— and the inferior courts hereafter, for that matter — 
will saN' that the Congress has sought to impose upon the judiciary of 
this country legislative dutiest and that is something that we have uni- 
formly held it can not do. something that we can not assume to exer- 
cise, and we will not. 

You will remember that in 1792, when the law was passed that pro- 
vided that the judges of the circuit courts of the United States should 
pass upon claims for pensions, the matter came up before different 
judges, and the conclusion then arrived at by the judges was that that 
act did not confer upon them judicial power: that it was reallv naming 
them as commissioners: and some of the learned justices refused to 
exercise it, and others did. 

Along in 1845 or so, when matters came up from Florida under a 
treat\% a case was brought before the Supreme Court of the United 
States, which is reported in 13 Howard, under some Spanish name 
which I forget, and you will see in a note to that case that the Chief 
Justice, b}' direction of the court, reviewed that earlv action and again 
laid down the principle that the courts of the United States would not 
exercise anv leirislative authoritv whatever or anv administrative f unc- 
tion, that they would not permit Congress to impose upon them finy 
such duty, that the distinction Ijetween the departments was broad, 
and that that distinction must be caref uUv and religiously retained and 
observed. 

Now, I appeal to Senators, as they come to study this bill, whether 
or not in that bill the duty that is attempted to be imposed upon that 
transportation court is judicial or legislative or administnitive. 

Senator Carmack. Could not that be cured })v striking out the 
words '^ unreasonable'' or "'unjust," or whatever the words are, and 
leaving in the word "'unlawful'' 

Mr. Davenport. If you do that, of course tlie purpose of the act 
would be to do the very thing which Senator Foster thinks is provided 
against. In other words, you have made tliese tive or seven Commis- 
sioners the absolute masters of all this railroad propertv. AH this 
talk about revising rates and making rates and all that is mere play 
upon words. The Commission, w^hen it once gets its authority to act, 
in that matter, will be necessarily complete masters of the w^hoie situa 
tion. 

Senator Foster. Mr. Davenport, pardon me right here. You do 
not contend that this act confers judicial powers upon the Commission, 
do 3'ou ? 

Mr. Davenport. 1 should think not. I should think it was evi- 
dently intended to confer upon them legislative authority and admin- 
istrative authorit3\ 

Senator Foster. You think it is rather to confer legislative and 
administrative authority upon this Commission. That is one provision 
of the bill; the other relates to the courts and the jurisdiction of the 
courts. But what I wish to tind out from you first is whether, in 
your opinion — which has a great deal of weight with me — you contend 
that this act gives any judicial powers to the Commission; for when 
it comes to the question of power given to the courts the other ques- 
tion arises, and I should like to get your views upon that. You see 
there are two distinct propositions iu the bill. 
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Mr. Davenport. Properly speaking, I do not understand that it 
does confer judicial power upon the Commission. If it did, of course 
* it would be a nullity. 

Senator Foster. It would be unconstitutional. 

Mr. Davenport. But m}'^ mind runs ^long at once, then, to what is 
the power conferred upon the court. It can not be judicial power that 
is conferred upon the court, although the language of the act, as I 
notice it here, is that they shall have the powers of a circuit court — 

That in the exercise of the jurisdiction defined and conferred upon it by this act 
the Court of Transportation shall possess all the powers of a circuit court of the 
United States, so far as the same may be applicable. 

Now, what power, what duty imposed upon the court in that bill is 
judicial? Is it any other power than to say whether or not the Com- 
mission has proceeded according to the forms of law, or is it the power 
to say that in the future such rates will be reasonable, just, and lawful'^ 
If it is the latter, then it is not judicial power, and I take it that when 
the matter comes to be thrashed out before the court, if this bill should 
become a law, this would be the result: That unless the court held that 
these things were so dovetailed together that the act could not properly 
stand unless it stood as a whole, they would come to this conclusion, 
that the Interstate Commerce Commission was clothed with the powers 
of the legislature to make rates; that the Transportation Court was 
clothed with those powers which were sufficient to decide whether or 
not the Commission had conformed to the law in making its orders. 

Now, as we follow the matter we begin to get, as I consider, into 
very deep water. What is the difficulty in conferring upon the court 
the power that is there sought to be conferred? We can only work it 
out by taking a concrete case. Soon or late, somewhere or other, this 
act will touch private property. The legislative act, being carried out 
through the instrumentalities provided in the bill, will come in con- 
tact with propert}" in such a way that the owner will appeal to the 
courts for protection against the enforcement of the provisions the 
legislature has enacted. I take it that it might come up in this way 
perhaps: You will notice that it is provided in the bill that when the 
Commission has made an order it is to go into eflFect at once; we will 
say that no appeal is taken from the order; the railroad disobeys the 
, order; the act provides that a penaltj^ of $5,000 shall be imposed and 
ma^' be collected by an action of debt instituted by the proper author- 
ity, as mentioned in the bill; suit is brought. Where does it go? It 
goes straight into the court, and under the provisions of the Constitu- 
tion, to which I called your attention the other day, that being a case 
at law and involving more than $20, it must go to a jury for trial. 
You can not escape it. That question must be tried before a iury, and 
in the trial of the case every single question involved in the whole 
matter — as to the lawfulness, the reasonableness, and the justice of 
the order — is open to investigation. 

There is another aspect of it in that very connection. The learned 
authors of this bill have made this provision: That the proceedings 
before the Commission are to be made of record, and that record is to 
be transmitted to the court, and no testimony can be received by the 
court unless it is some evidence that did not exist at the time the order 
was made, or something that the party could not have obtained pre- 
viously by the use of reasonable diligence. Right there, Senators, I 
fiubmii to you as lawyers that you strike a snag, because you can not 
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limit the jurisdiction of the court any more than could have been done 
by the Quarles-Cooper bill, whieh 1 hurriedly examined once, where 
it is said that the eourt may go into the matter if it sees tit. Accord- 
ing to that bill the court cau go on upon the record presented or they 
can take more evidence. That, of course, is unconstitutional, liecause 
the party has a right to go into court, the court is bound to take the 
testimony that is offered, and you can not deny the party the right to 
offer testimony in the case. It is an unwarranted attempt on the part 
of the legislatui-e to take away from the court its judu-ial function, 
and a court can not renounce its own jurisdiction. 

So that in those two respects that bill or any of these proposed 
bills is open to constitutional objections. 

But suppose this takes place; suppose that in the State of Connecti- 
cut private propert}' is taken without just compensation under this 
law, and the owner goes into the State court. , L nder the decisions of 
the Supreme Court of the United States he has a right to go there ; he 
has a right to appeal to the State court for protection against this 
invasion of his property rights, and he can appeal to all the processes 
and all the machinery of the courts to protect his property. 

Now, I make this point especialU' in regard to the bill now before 
you (the Esch-Townsend bill) to which the Senator has directed our 
attention, that upon its very face it is unconstitutional. Since I came 
to Washington I have learned that the Democratic party has adopted 
this as a party principle; that power must be conferred upon the Inter- 
state Commerce Commission to fix an absolute rate; that that rate must 
go into effect at once, and that it shall remain in effect until such time 
as the courts shall declare that it is not valid. I wish I had brought 
with me the World Almanac that I happen to have in m^^ room. 

Yesterday being Lincoln's birthday, I took the World Almanac 
and looked over the platforms of the Republican party, the Demo- 
cratic party, the Continental party, the People's Party, the Christian 
party, and all such, and 1 looked in vain for any such doctrine as that 
which the American people have been invited to consider, that a com- 
mission shall be appointed to fix an absolute rate and do the other 
things I have mentioned. I could not find it. 1 could not find it in the 
Democratic platform; I could not find it in the Republican platform, 
although it claims prett}^ much everything; I did find sometbing that 
looked like it in the platform of the People's Party; and there was a 
plank in the platform of the Continental party that was evidently- 
intended to work out the idea Senator Newlands has, where it calls for 
the building of one or more 4-track railroads from the South to 
the North, and one or more l-track roads from the Atlantic to the 
Pacific. Of course this is more entertaining, perhaps, than instruct- 
ive. But I want to attract your attention to this point in all sincer- 
ity and earnestness as lawyers; that it is not in the power of Congress, 
by a commission or directly, to say to any railroad company, You 
shall charge a certain rate. Congress can say. You shall not charge 
more than a certain rate, provided it is not made unreasonably low. 
But Congress can not say to any person. You shall charge that sum 
and no less, for that is taking away from a man his property without 
due process of law; it is taking his property, we will say, for public 
use without just compensation. 

D A p— 05 14 
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Senator Carmack. Is it 3'our contention that Congress may sa}\ 
You can charge not more than a certain rate, but can not sa^^, You 
shall not charge less than a certain rate? 

Mr. Davenport. Yes, sir. It can not say. You can not charge less 
than a certain rate, nor can it saj^ You shall charge that rate: but it 
can sa}- , If you are going to charge such a rate as that you shall pub- 
lish it, and 3 ou shall charge everybody alike. But it can not say to a 
person, You shall not charge less than a certain rate. For see what is 
involved in the proposition. 

Senator Carmack. But Congress may say. You may not charge 
more? 

Mr. Davenport. If it is not unreasonably low. You will notice that 
in the case of Munn v. Illinois (94 U. S.), the Supreme Court decided 
that the State could say that the railroads should not charge more than 
a certain amount. They put that, of course, upon the ground that the 
property being devoted to public use in a quasi sense, the authority of 
the State extended to the point of sa} ing. You shall not charge more 
for it than is reasonable. 

The Chairman. That was the elevator case ? 

Mr. Davenport. That was the elevator case that has been referred 
to over and over again. That is the principle, and I invite the learned 
constitutional lawyers who may hear me now, or who may hereafter 
have occasion to examine this subject, to point out a single case or 
authority which would warrant the contention that the legislative 
body can say that a person shall not use his property for nothing, or 
for any sum whatever which is of a less amount than the sum fixed* 
Why, it strikes down the right of property. It is inherent in it. 

What would Congress do if this act should become operative? You 
would say to the owners of property-. You can not use it in any way 
except as it is directed by the Commission to be used. That is a denial 
of property- rights, and I make this fundamental objection to this bill 
and all other bills which attempt to provide that the Commission shall 
fix an absolute rate — for of course this bill provides that it may, and 
I think says it shall — and that you can not confer upon them the 
power to say that the carrier shall not charge less than a certain sum. 

Senator McLaurin. Your idea is that the railroad company has the 
right to use its propert}" in an}'^ way it pleases so that it does not injure 
the rights of anybody else ? 

Mr. Davenport. That is the idea; and it has the right, so long as it 
treats everybody equally, to use its propert}' and charge such rates as 
it sees fit, provided those rates are not unreasonably high. 

The Chairman. Let me ask you a question at this point. Has not 
Congress exercised the power to fix, definitely and positively, street- 
car fares and the rates for the use of gas and electricity ? 

Mr. Davenport. In what case? 

The Chairman. In the District of Columbia. 

Mr. Davenrort. In what way — in what sense? 

The Chairman. In the District of Columbia Congress has said that 
the street railroads may charge a 5-cent fare, and some people want a 
3-cent fare or eight tickets for a quarter. 

Mr. Davenport. Has Congress said they shall not charge less? 

Senator Foster. Does this bill say that? 
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The Chairman. I am impressed by what you say, Mr. Davenport. 
You say Congress can not delegate a power that itself can not exercise, 
and 1 understood 3'ou to say that Congress could not fix a definite late. 

Mr. Davenport. Of course not. 

The Chairman. But Congress has said that street railroads in the 
District of Columbia may charge a 5-cent fare, and has prescribed the 
rates for the use of electricity and gas. 

Mr. Davexpout. The (xovernment does not own the street railroads 
here, does it? 

The Chairman. No, it does not own them. 

Mr. Davenport. Does the honorable Senator say that if the milroad 
company wanted to charge 2 cents a mile it could not do so ? 

The Chairman. No; but what I want to draw your attention to — 
for I was much struck by part of your argument —is that Congress 
does say that in the District of Columbia, which is peculiarly subject 
to Congress, the rate shall be so much. 

Mr. Davenport. Whether expressed in those words or not, not 
more than a certain mte is what is implied, and if it was not, it would 
not be worth anything. These things can all be worked out by sensi- 
ble, practical men. 

Senator Foraker. Assuming that the rate fixed by Congress is rea- 
sonable, enabling the railroad to make a reasonable profit, how does 
it become unconstitutional for Congress to say, you shall nbt charge 
less than a certain rate? 

Senator Carmack. That is what I would like to understand. 

Mr. Davenport. 1 was going to show you. The honorable Senator 
has with the point of his spear touched the very vitals of this matter. 
What is the matter here? What is all this howl about? What has 
given rise to all this trouble? The i*ailroads running to one place 
favor that place, while the roads running to another place do not lavor 
it. Mr. Bacon's case, as I understand it, was one of that character. 
Doing business in Milwaukee, he found the milroads running to Mil- 
waukee, and at the same time running to Minneapolis, were giving the 
advantage to Minneapolis. He did not like that, so he took action. 
But it was discovered that there were other railroads that ran to Min- 
neapolis which did not run to Milwaukee, and that they would control 
the situation just exactly" as water rates would. 

What did Mr. Bacon do? He did not pack his satchel and go to 
Minneapolis and start in to do business there, but he starts this crusade, 
which, if I ever get the time to tell you about I want to tell you the 
way it has been developed, for it has led to this so-called popular 
clamor for this particular legislation. He has persuaded, or others 
influenced by him have persuaded, the committee of the other House 
that there is a great evil to be met, and that the only way in God's 
world you can meet it is to give to the Commission power to fix rates 
on those outside railroads running to Minneapolis, so that they shall 
not charge less than a rate that is fixed. That is the very purpose of 
this whole business, and it was illustrated — I did not happen to be 
there, but I read in the papers about what happened before the other 
committee — by this situation which was disclosed. Here was a ship- 
per in Cleveland, and another in Chicago. One railroad runs from 
Chicago to New Orleans, another from Cleveland to New Orleans; 
and the rate from Cleveland to New Orleans was a cent or two higher 
than on the other line. The Cleveland rate was reasonable enou^h^ 
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but it was higher than the other, and it was claimed that that opemted 
to the disadv^antage of tlie Cleveland shipper, and of course they 
worked in the ^'octopus" of the Standard Uil Company isomewhere in 
Chicago. 

Now my question was, What are 3^ou goin<^ to do with a case like that? 
You want to place thej^^e communities all on the same basis. The 
rate is reasonable, and if 3 ou undertake to reduce that Cleveland rate 
\'oii are up against the constitutional provision that you shall not 
require a railroad to carry at an unreasonably low tigure. Then it 
comes about that the rate from the other place to this point must be 
hoisted. If that is done, 1 sv.y you are up against the same constitu- 
tional objection, because while you can say, lou shall not carry goods 
for an unreasonabl}^ low tigure, you can not sa}^ to a property owner, 
You shall use your property at another rate which would, under your 
conditions, be found to be remunerative. 

Senator Carimack. Well, Mr. Davenport, after all, if Congress fixes 
a rate and says. You shall not go lower or shall not go higher, is it not 
just simply a question, in the last resOrt, of whether that is not a rate 
that is oppressive to the railroad, whether private propertj^ can be 
taken without due process of law, whether it is not confiscation? Is 
not that the question involved. And so, no matter what the rate is, 
if Congress fixes the rate absolutely and says it shall not be above or 
below that, does it not come down to that question at last? 

Mr. Davenport. It does not. 

Senator Carmack. When is the fixing of a rate necessarily unconsti- 
tutional ? 

Mr. Davenport. To take away from a property owner the right 
to use his property for a less amount than tlie legislative body thinks 
is reasonable is to deprive that person of his property. 

Senator Carmack. That is a question of fact, whether it does or not. 

Mr. Davenpokt. Is it? If the legislative body says to a person 
with a horse and wagon going into another State for the purpose of 
performing common-carrier business, ''You shall not charge but a cer- 
tain amount, not higher,"" that is all right, if it is not excessively low; 
but if says to that man, " You shall not charge less," that is depriving 
that man, in a legal sense, of the use of his property. 

Senator Foraker. To use 3 our own illustration, a railroad from 
Chicago to New Orleans, how do 3^ou take away the property of the 
owner of that railroad without due process of law by saying that he 
shall charge 5 cents, for illustration, where he is onl}^ charging 4? 
How does that take it away from him? I see the diflSculty you advert 
to about the relation of communities. 

Senator Carmack. I see the practical diflSculties, but I do not see 
that it is a question of law. 

Mr. Davenport. Let us see if it is not. Suppose the common car- 
rier, being impressed with the old-fashioned idea that what is his is 
his, so long as he is not injuring anybody — a notion that is rapidly 
getting out of date in certain quarters — sa^^s, '^ I can make more money 
by carrying passengers or freight at 3i cents a mile, and I am going 
to do it;" the legislature has said, "^ You have got to charge 5 cents a 
mile;" he is brought into court, he says, of course, '^It is mine; it is 
my property right, protected by all the constitutional guarantees;" if 
3^ou should step in here and say, " You shall not use your property," 
when it is innocently in use, that will deprive him of nis property. 
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Senator Forakeb. Do you not in that ronnection lose sight of the 
fact that railroad propert\' is quasi-public property; that these rail- 
roads exist only l)e('ause, in the tii*st place, they get a charter from the 
(iovernment to be a corporation, and then, in the second place, the 
franchise under which they operate, all of which is -subject to such con- 
ditions as the Government may see tit to im[X)se ( 

Mr. Davenport. In reply to that let me remind the honorable 
Senator 

Senator Foraker. I am not asking this to develop any controversy, 
but only to develop your line of argument. 

Mr. Davenport. I understand. The proper way to answer a ques- 
tion is to answer it directly; but has not the honorable Senator, in 
asking that question, lost sight of the principle that while those 
corporations that exercise this power are clothed with the right of 
eminent domain, the same law applies whether the business is carried 
on by a common carrier which is a corporation having that right, or 
whetner it is carried on by an individual, whether by canoe, on horse- 
back, by steamboat, or by a ti'ain of cars? The principle that applies 
to all this business is the principle that people are engaged in the work 
of a common carrier. It is not affected at all by the fact that one is a 
chartered corporation, clothed with certain powers of eminent domain. 
The vital and essential thing in the legal proposition is that they are 
engaged in work of a public character, over ^hich time out of mind 
the legislative authority has claimed the right to limit the charges to 
a sum which shall be reasonable. It docs not ihake any difference 
whether I am a tin i)eddler traveling from Bridgeport to New York, 
or whether I am a railway magnate with an (»normous railway line at 
my command, for the fact is that I anj carrying for the public under 
the law governing common carriers. 

The Chairman. It seems to me that, aside from the question of 
eminent domain and railroads l:)eing public institutions, railroads 
are highway's, and highways, it seems to me. for all time have been 
under the guardianship and supervision of the State and the (xovern- 
ment, so that you can not obstruct them. The Indians did not allow 
their trails to be interrupted; they did not aUow their canoes or 
rivers to be interrupted. Now, a railroad being a highway, does not 
that fact lift it out of the ordinary rules governing property i 

Mr. Davenport. That is, you place it on the same basis as the old- 
fashioned turnpike company? 

Senator Carmac^k. As a matter of principle. 

The Chairman. Leave it that way. 

Mr. Davenport. We will suppose that it is not in the charter of 
the company when it was called into beifig that it should not charge 
less. Of course, if a corporation received a charter which had a con- 
dition in it that it should not charge less, that would be a matter of 
contract between the company and the State. But would you contend 
seriously or earnestly, if a turnpike compan}' weit^ authorized to 
charge a certain toll and could not charge less, and that if it under- 
took to do so and the legislature stepped in and said it should not, that 
that would not be an invasion of the right of propert}^? 

Senator Carmack. Mr. Davenport, you said a while ago that if the 
common carrier claims that it can mak(^ more money by carrying at 
three and a half cents, the legislature can not step in and say it nmst 
charge five. Now, the common carrier might also vsay that vt v^o^xsJA 
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make more money by charging five, but the legislature may step in 
and say that it must charge three and one-half, and if that is not an 
oppressive rate the legislature has the right to do that. As a matter 
of law I can not see how you differentiate the two cases. I can see 
the practical difficulties arising in the way of putting that into opera- 
tion, but I can not see the question of law. 

Mr. Davenport. Let us see if I can not illustrate. 

Senator Carmack. The fact that a man has the right to make use of 
his own property does not apply to common carriers. 

Mr. Davenport. Why not? I am speaking of the law as laid down 
by the judiciary of the countr}^ to which we must all come at last. 
Can there be found in the books anywhere an authority that would 
warrant the statement that an individual can not charge less than a 
certain amount? 

Senator Carmack. You do not consider that a railroad has the right 
to sell transportation with the same freedom that a man has the right 
to sell sheep, for instance. You can not prescribe the price a man 
shall charge for his sheep, but we have always limited common carriers 
in that manner. 

Mr. Davenport. Let me call the attention of the honorable Senator 
from Tennessee to this decision of the Supreme Court of the United 
States (162 U. S., 184-196-197), where the court said: 

The reasonableness of the rate in a given case depends on the facts and the function 
of the Commission is to consider these facts and give them their proper weight. If 
the Commission, instead of withholding judgment in such a matter until an issue 
shall be made and the facts found, itself fixes a rate, that rate is prejudged by the 
Commission to be reasonable. * * * Subject to the two leading prohibitions that 
their charges shall not be unjust or unreasonable, and that they shall not unjustly 
discriminate so as to give undue preference or advantage to persons or traffic similarly 
circumstanced, the act to regulate commerce leaves common carriers as they were 
at the common law, free to make special contracts looking to the increase of their 
business, to classify their traffic, to adjust and apportion their rates so as to meet the 
necessities of commerce, and generally to manage their important interests upon the 
same principles which are regarded as sound and adopted in other trades and pursuits. 

Now, I would call the attention of the committee to this fact, that 
there is no special law or special prov^ision of the Constitution which 
gives Congress authority to regulate railway rates. The power given 
to Congress is the power to regulate commerce between the States, 
and under that power you can regulate everj^ kind of interstate business. 

Senator Foster. After this power had been conferred upon the Com- 
mission suppose the Commission had adopted a rate which was lawful, 
just, and reasonable; could it enforce that order? 

Mr. Davenport. Oh, no. 

Senator Foster. If the Conmiission adopts a rate in matters of inter- 
state commerce, a rate that is reasonable, and just, and lawful, and 
then issues its order 

Mr. Davenport. Then what happens? 

Senator Foster. Could that order be enforced by the courts? 

Mr. Davenport. If the court, upon investigation, is satisfied that 
the rate is lawful, then the court can go ahead and do it. It is not 
done, though, because it is the order of the Commission, as the Supreme 
Court expressly stated. The man is not in contempt because he dis- 
obevs the order of the Commission. 

Senator Foster. These cases 3'ou have supposed may or may not 

arise. I am trying to get at one point only now, and that is, if the 

Commission legally exercises the powers which have been conferred 
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upon it by this bill, in your judgment can the orders of the Commis- 
sion be enforced? Is there any legal or constitutional diflScult}^ in the 
way of the enforcement of that order? 

Mr. Davenport. No; if there is not something else in the provi- 
sions of the act to prevent it. But 3^ou asked me how they are to be 
enforced. How would they be enforced? The petitioner goes to 
court, and there every question involved is a jurisdictional question: 
Is it reasonable? Is it lawful? Is it just? And not until that has 
been judicially ascertained can that order be enforced bj^ the courts, 
and in the decision of that matter the whole question has to be tried. 

I return now to the proposition I started out with, that it is not in 
the power of Congress or of the State legislature to keep those ques- 
tions out of Court. 

Senator Foster. But you have an order of that kind issued by the 
Commission; in that case would the question you have just suggested 
be considered by the court? 

Mr. Davenport. Of course it would. It must be. 

Senator Carmaok. You say the courts would not undertake to pass 
upon the question of the justness or reasonableness of the rate because 
that would be an assumption of legislative power. 

Mr. Davenport. In the determination of that matter if the intent 
of the act is to give the power to review before the order becomes 
operative as a law bearing upon the facts of the case, then I say that 
the courts would not assume to exercise such power. But let us get 
right down to it 

Senator McLaurin. Regarding the matter of prescribing minimum 
tariflF rates, I can understand how the railroad companies, naving the 
right to use their property in any way that pleases them so long as 
the}'^ injure nobody else, could charge as low i*ates as they saw fit, and 
that they ought not to be interfered with by any law unless the charg- 
ing of these minimum rates should have the effect of destroying a 
competitor first and then afterwards raising the rate to a higher figure 
than existed before. Would the legislature have the right to prevent 
that? 

Mr. Davenport. I should think the lowness of the rate would not 
be within the control of the legislature. 

Senator McLaurin. Suppose the tariff were so reduced by the rail- 
road company for the purpose of destroying some competitor and in 
order that the railroad might afterwards raise its tariff to a higher 
figure than it was before, would it be constitutional for Congress to 
prohibit the railroad from doing that? 

Mr. Davenport. I was going to say something about that in response 
to the question by the honorable Chairman, because you remember we 
have a law on the subject, known as the Sherman Anti-Trust Act, 
which is an instrumentality of the most far-reaching import. That act 
provides that every contract, combination in the form of trust or other- 
wise, or conspiracy in restraint of trade is unlawful and is made crimi- 
nal. Another section provides that if an}^ attempt is made to monopo- 
lize interstate business, either in part or in whole, the person making 
that attempt is subject to the same penalties. There 3"ou have the 
law which, it seems to me, is the only law of that character which 
could be made applicable to these matters. Where men have com- 
bined together for the purpose of monopolizing any part of interstate 
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trade the penalties of that act are denounced against them. That 
would apply to combinations that the Senator asks about. 

The Chairman. Mr. Davenport, it is now 12 o'clock. How long a 
time do you think will be necessary, from your standpoint, to close 
your argument? 

Mr. Davenport. Oh, gracious ! There are a great many things 
here that ought to be talked about. There are vital diflSculties in this 
business 

The Chairman. In the bill ? 

Mr. Davenport. Not only this bill, but anything you can think of 
in connection with it. If you can give me free way for an hour or so 
some time, I should like to give you my views on these matters. 

Senator Cullom. Why do you not come right to it, for you have been 
talking two days here in a discursive sort of way. Why do you not 
confine yourself to the provisions of the bill ? 

Mr. Davenport. This bill has been brought to my attention by the 
honorable Senator from Louisiana, and therefore I have endeavored to 
discuss it. 

Senator Foster. I will state to the Senator from Illinois that this 
morning, before he came in, I asked Mr. Davenport to address himself 
particularly to this bill. 

Senator CuLr/)M. It is verj^ plain to me, as it doubtless is to every 
other Senator here, that we can discuss this bill in a general way and 
the subjects pertaining to it from now until dog days. But the ques- 
tion is whether we are going to legislate or not. 

The Chairman. That is a matter to be considered in executive ses- 
sion, not for the public. 

Senator Foraker. The remarks addressed to us by Mr. Davenport 
have been quite in order, and have certainly been interesting to me. 
They have presented questions that we are bound to consider, and I 
feel very much obliged to him for the help he has given us in that 
respect. I do not know that I shall be able to agree with everthing he 
has said, but I do most heartily agree with him about some things. 

Senator Carmack. There is one point that I should like to have light 
upon, and that goes to the whole question. 

Senator Foraker. We have all taken the liberty", as we generally 
do, of asking a number of questions, and Mr, Davenport has kindly 
undertaken to answer them, and his answers have all had relation to 
this general subject. 

Senator Cullom. I am not complaining of the speaker; but it seems 
to me that, in view of the shortness of this session, if we are going to 
undertake to pass any bill w^e ought to confine ourselves to the pro- 
visions of some definite bill; if it is wrong, make it right if we can; 
and if it is right, report it to the Senate. 

The Chairman. This is a matter for executive session. Let the 
room be cleared. 

Senator Foraker. I think it is a matter for open session. I am not 
going to vote to report any bill until I know what it is. 

Senator Carmack. I want some light on this question. If the power 
to be exercised by this Commission is a legislative power, I want some- 
body to give me light on the right of Congress to confer legislative 
power upon a commission to b^ appointed by the President. It looks 
to me like a delegation of legislative power to a branch of the execu- 
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tive department of the Government, and that has given me serious 
trouble in this whole matter. 

Senator Foster. I questioned Mr. Davenport the other day upon 
that very subject. 

Senator Foraker. Speaking generally, state as concisely as you can 
the various propositions you have in mind. 

Mr. Davenport. If it is interfering at all with matters before the 
committee, I do not think 1 want to be heard. I have been heard 
quite as much as my vanity would prompt me to ask. 

The Chairman. You appear here, not for the railroads, as I under- 
stand? 

Mr. Davenport. Not for the railroads. 

The Chairman. I have a dozen applications here from strong peo- 

Ele who desire to be heard on behalf of the railroads. We have not 
eard anything 3'^et from that side. 

Mr. E. P. Bacon. Mr. Chairman, 1 would like to have a minute in 
order to make an important correction of Mr. Davenport's statement 
in regard to the business between Minneapolis and Milwaukee. He 
states that there are certain lines of road running to Minneapolis and 
not running to Milwaukee. The fact is that the roads were common to 
both cities, and the difficulty arose from that very fact. If they had been 
separate and independent, the competition between the two markets 
would have given us the equity we w^anted; but from the ver\^ fact 
that the same companies were interested in both markets, we w^ere 
precluded. 

Senator Foraker. They were building up Minneapolis to the preju- 
dice of Milwaukee? 

Mr. Bacon. That is it. 



Senate Com3Iittee on Interstate Commerce, 

Friday^ Fehruary 17^ 1905. 

^ STATEMENT OF DANIEL DAVENPORT— Continued. 

The Chairman pro tempore (Senator Dolliver). We will ask Mr, 
Davenport to proceed. 

Mr. Davenport. Senator Newlands, at the hearing next preceding 
the. last session of the committee, inquired if 1 intended to address 
myself to the subject of what legislation could safely be enacted along 
the lines that have been indicated in the discussions hitherto befwe 
the committee: and Senator Cullom suggested at the last session that 
we come down particular!}^ to some of the objections, if anv, to this 
particular bill (Esch-Townsend l)ill, H. R. 18588). 

Of course the most important thing for Senators to consider is what 
defect, if any, has been found in the existing statutes. Upon that 
point I want to remind you of what Judge Cowan said and what has 
oeen repeatedly said by those gentlemen who are active in the propa- 
ganda for changing the interstate-commerce law as to the matter of 
delays. You remember that Judge Cowan stated that they wanted to 
find out whether the rates were too high on shipments of cattle from 

Eoints in the southwestern country to Kansas City and Chicago, so they 
ad to bring a case before the Interstate Commerce Commission^ and 
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they havo taken the best part of a year in taking testimony, covering 
some 20,000 pages, and the matter is not yet in such shape as to be 
heard by the Commission. From that he concluded that the proper 
remedy was to clothe the Commission with more power than it now has. 

As I have alread}^ endeavored to point out to you, it is impossible to 
keep out of the courts the investigation of all the matters that are 
involved in the orders of the Commission, so it would seem that the 
sensible thing to do would be to consider whether or not these prelimi- 
nary hearings before the Commission are necessary, and whether the 
preliminary hearings before the Commission are not the principal 
source of the evils resulting in delaj^s, which seem to be a well-founded 
grievance on the part of the shipper. 

1 reiterate the statement 1 made the other day, that under the deci- 
sions of the Supreme Court of the United States you can not confer 
judicial power upon the Commission; that the only power that has 
been conferred upon it has been that of investigation for the puipose 
of bringing matters to the attention of the courts later. 

The proposition in this bill, if I understand it, is to evade, if possi- 
ble, that constitutional difficulty as far as it may be done, the theory 
of those gentlemen being that a successful evasion of the Constitution 
would be the equivalent of a compliance with it. 

Senator Newlands. Mr. Davenport, do you understand that the 
Supreme Court has determined that the power exercised or sought to 
be exercised by, the Interstate Commerce Commission, of declaring a 
rate unreasonable and then compelling obedience of the companies, is 
a judicial power and can not be conferi-ed upon the Commission? 

Mr. Davenport. I understand so. The courts have emphatically 
decided 

Senator Newlands. You would not call the fixing of the rates them- 
selves by the Commission the exercise of judicial power, would you? 

Mr. Davenport. No: not at all. 

Senator Newlands. But those rates can only be enforced through 
the courts. 

Mr. Davenport. That is absolutely so; and repeated decisions have 
been made on that subject, commencing at the time the Commission 
first went into court to procure the aid of the process of the court to 
enforce its own orders. 

Senator Dolliver. 1 shall be obliged to you, Mr. Davenport, if you 
will, at your convenience, prepare and insert here a brief oi references 
upon that question. 

Mr. Davenport. The authorities upon that subject are numerous 
and conclusive. 

In the first place, I would call 3^our attention to the language of the 
Supreme Court in 103 U*. S., 190: 

It is believed to be one of the chief merits of the American system of written con- 
stitutional law that all the powers intrusted to government, whether State or national, 
are divided into the three grand departments — the executive, the legislative, and 
judicial; that the functions appropriate to each of these branches of government 
shall be vested in a separate body of public servants; and that the perfection of the 
system requires that the lines which separate and divide these departments shall be 
broadly and clearly defined. 

And again in Interstate Commerce Commission ^^ Brimson (154 U. S., 
488-489), the same court said: 

Of course the question of punishing the defendants for contempt could notarise 
before the Commission, for, in a judicial sense, there is ivo such thing as contempt of 
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« subordinate administrative body. No question of contempt could arise until the 
issue of law in the circuit court is determined adversely to the defendants and they 
refuse to obey, not the order of the Commission, but the final order of the court. 

In this connection 1 would call 3'^our attention to the languao^e of the 
United States circuit court in the case of Shinkle, Wilson & Kreis Co. 
V. Louisville and Nashville Railway Co. (62 Fed. Rep., 692, 693): 

I am of opinion that this is not a proper case for a preliminarv injunction. The 
right of the petitioners is yet to be established. The opinion of tlie Interstate Com- 
merce Commission has not the effect of a judicial determination. If a carrier refuses 
to acquiesce in an order made by that Commission it can only be coerced by a pro- 
ceeding in a United States court. The mode and right of procedure in this court are 
by petition filed by the Commission or anyone intereHte<l, setting out the judicial 
duties complained of. Power is then given the court to hear and determine the mat- 
ter *' in such manner as to do justice in the premises." The act then provides that, 
on the hearing of the controversy thus submitted, ** the findings of fact in the report 
of said Commission shall be prima facie evidence of the matters therein stated." If 
it shall then appear, on all the evidence heard and submitted, that the order of the 
Commission was lawful and reasonable, and that it has been violated, it shall be law- 
ful for such court to issue a writ of injunction or other proper process to jirevent 
further disobedience of such order. Now, it is well settled that the court is not a 
mere executioner of the orders of the Commission. The suit in this court is an origi- 
nal and independent proceeding. This court is not confined to a mere examination 
of the matter as heard by the Commission. It proceeds to hear the complaint de 
novo. 

On that hearing the findings of fact are evidence operating to make out a prima 
facie case in favor of the conclusion reached as to the fact of a violation of the 
interstate-commerce act. 

Kentucky and I. Bridge Co. ?'. Louisville and N. R. Co., 37 Fed., 613. 

Interstate Com. Com. v. Atchison, T. and S. F. R. Co., 50 Fed., 295. 

Interstate Com. Com. v. I^h4gh Val. R. Co., 49 Fed. Rep., 177. 

Interstate Com. Com. r. Bait, and 0. R. Co., 43 Fed. Rep., 43. 

Interstate Com. Com. r. Cincinnati, N. O. and T. P. R. Co., 56 Fed. Rep., 936. 
The answer denies most distinctly that the rates about to be restored, and being 
the same rates passed upon by the Commission, are unjust and unreasonable. It 
denies that those rates operate to discriminate against the commerce of Cincinnati 
and in favor of eastern cities. If it be assumed that, upon an application for a pre- 
liminary injunction, the report of the Commission is to be regarded as making out a 
prima facie case of illegal rates, that effect, on such an issue, is lost when an issue is 
made by a sworn answer upon the principal conclusions of the report. 

In the case of Reagan v. Farmers' Loan and Trust Company (154 
U. S., 396-899) the United States Supreme Court said: 

It appears from the bill that, in pursuance of the powers given to it by this act, the 
Stat« commission has made a body of rates for fares and freights. This body of rates, 
as a whole, is challenged by the plaintiff as unreasonable, unjust, and workmg a 
destruction of its rights of property. The defendant denies the power of the court 
to entertain an inquiry into that matter, insisting that the fixing of rates for carriage 
by a public carrier is a matter wholly within the power of the legislative department 
01 the Government and beyond examination by the courts. 

It is doubtless true, as a general proposition, that the formation of a tariff of 
charges for the transportation by a common carrier of persons or property is a legisla- 
tive or administrative rather than a judicial function. Yet it has always been recog- 
nized that if a carrier attempted to charge a shipper an unreasonable sum the courts 
have jurisdiction to inquire into that matter and to award to the shipper any amount 
exacted from him in excess of a reasonable rate, and also, in a reverse case, to render 
judgment in favor of the carrier for the amount found to be a reasonable charge. The 
province of the courts is not changed nor the limit of judicial inquiry altered because 
the legislature, instead of the carrier, prescribes the rates. 

The courts are not authorized to revipe or change the body of rates imposed by a 
legislature or a commission; they do not determine whether one rate is preferable to 
pother, or whether under all of the circumstances it would be fair and reasonable 
as between the carrier and the shipper; they do not engage in any mere administra- 
tive work; but still there can be no doubt of their power and duty to inquire whether 
a body of rates prescribed by a legislature or a commission is unjust and unreason- 
able, and such as to work a jjractical destruction to rights of property, and, if found 
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to be so, to restrain the corporation. In Chicago, Burlington and Quincy Railroad 
r. Iowa (94 U. S., 155) and Peik t\ Chicago and Northwestern Railway (94 U. S., 
164) the question of legislative control over railroads was presented, and it was held 
that the tixing of rates was not a matter within the absolute discretion of the car- 
riers, but was subject to legislative control. As stated by Mr. Justice Miller, in 
Wabash, etc., Railroad r. Illinois (118 U. S., 557-559), in respect to these cases, 
**The great question to be decided, and which was argued in all those cases, was the 
right of the State, within which a railroad company did business, to regulate or limit 
the amount of any of these traffic charges.'* 

There was in those cases no decision as to the extent of control, but only as to the 
right of control. This question came again before this court in railroad commission 
cases (116 U. S., 307, 381), and while the right of control was affirmed, a limitation 
on that right was plainly intimated in the following words of the Chief Justice: 
"From what has been thus said it is not to be inferred that this power of limitation 
or regulation is itself without limit. This power to regulate is not a power to 
destroy. Limitation is not the equivalent of confiscation. Under pretense of regu- 
lation of fares and freights the State can not require a railroad corporation to carry 
persons or property without reward; neither can it do that which in law amounts to 
a taking of private property for public use without just compensation or without due 
process of law." 

This language was quoted in the subsequent case of Dow r. Beidleman (125 U. S., 
680, 689). Again, in Chicago and St. Paul Railway Company r. Minnesota ( 134 U. S., 
418, 458) , it was said by Mr. Justice Blatchford, speaking for the majority of the court: 
**The question of the reasonableness of a rate of charge for transportation by a rail- 
road company, involving as it does the element of rea^onablene8s, both as regards 
the company and as regards the public, is eminently a question for judicial investi- 
gation, requiring the process of law for its determination." 

And in Chicago and Grand Trunk Railway v. Wellman (143 U. 8., 339, 344) is this 
declaration of the law: "The legislature has power to fix rates, and the extent of 
judicial interference is protection against unreasonable rates." Budd r. New York 
(143 U. S., 517) announces nothing to the contrary. The question there was not 
whether the rates were reasonable, but whether the business, that of elevating grain, 
was within legislative control as to the matter of rates. It was said in the opinion: 
"In the cases before us the records do not show that the charges fixed by the statute 
were unreasonable." Hence there was no occasion for saying anything as to the 
power or duty of the courts in case the rates as established had been found to be unrea- 
sonable. It was enough that, upon examination, it appeared that there was no evi- 
dence upon which it could be adjudged that the rates were in fact open to objection 
on that ground. 

These cases all support the proposition that, while it is not the province of the 
court to enter upon the merely administrative duty of framing a tariff of rates for 
carriage, it is within the scope of judicial power and a part of judicial duty to restrain 
anything which in the form of a regulation of rates operates to deny to the owners of 
property invested in the business of transportation that equal protection which is 
the constitutional right of all owners of other property. There is nothing new or 
strange in this. It has always been a part of the judicial function to determine 
whether the act of one party (whether that party be a single individual, an organ- 
ized body, or the public as a whole) operates to divest the other party of any rights 
of . person or property. In every constitution is the guaranty against the taking of 
private property for public purposes without just compensation. The equal protection 
of the laws which, by the fourteenth amendment, no State can deny to the individual 
forbids legislation, in whatever form it may be enacted, by which the property of one 
individual is without compensation wrested from him for the benefit of another or 
of the public. This, as has been often observed, is a government of law and not a gov- 
ment of men, and it must never be forgotten that under such a government, with its 
constitutional limitations and guaranties, the forms of law and the machinery of gov- 
ernment, with all their reach and power, must in their actual workings stop on the 
hither side of the unnecessary and uncompensated taking or destruction of any pri- 
vate property legally acquired and legally held. 

It was therefore within the competency of the circuit court of the United States 
for the western district of Texas, at the instance of the plaintiff, a citizen of another 
State, to enter upon an inquiry as to the reasonableness and justice of the rates pre- 
scribed by the railroad commission. 

An examination by the committee of the eases of St. Louis and San 
Francisco Railroad Oo. v. Gill (156 U. S.. 649, 657); Covington and Lex- 
Jng-ton Turn Pike Road Co. v, Sanford (164 U. S., 578, 584, 594, 597), 
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and Smyth r, Ames (16D U. S., 527). will satisfy them that the sauie 
doctrine is thei"e laid down. 

ITie character of the questions which are open in every such litij^i- 
tion is stated bv the Supremo Court, through Mr. Justice Harlan, as 
follows (109 U.\S., 54o): 

It can not be a^euuied that any railroail corporation, ait'Opting francnist?^, rights 
and privileges at the bandit of the puhUc, ever supposed that it aoi|uired, or that it 
was intended to grant to it, the {>«»\ver to ct^nstrnct and maintain a |>ublic highway 
jsiniply for its l)enetit, without regard to the rights of the public. But it is ei]ually 
true that the corporation performing such public services and the pe«»ple tinally 
interested in its business and a^irs have rights that may not be invaded by legisla- 
tive enactment in disregard of tlie fundamental guarantees for their pn»tection Tlie 
corporation may not be required to use its property for the benefit of the public with- 
out receiving just comjiensation for the services rendered by it. How such comjyen- 
sation may be ascertained, and what are the net^e^sary elements in such an inquiry, 
will always be an embarrassing question. ♦ ♦ * We hold, however, that tfie 
basis of all calculation as to the reasonableness of rates to be charged by a corjwration 
maintaining a highway under legislative sanction must be the fair value of theproj>- 
erty being used by it for the convenience of the public. And in order to ascertain 
that value, the original cost of construction, the amount expended in permanent 
improvements, the amount and market value of its bonds ana stock, the present as 
<»ompared with the original cost of construction, the prol>able earning capacity of the 
property under particular rates j)reSvTibe<i by statute, and the sum reiiuirei to meet 
operating expenses, are all matters tor consideration and are to be given such weight 
as may 1^ just and right in each case. We do not say that there may n'»t be other 
matters to he regarded in estimating the value of the property. What the comj^any 
is entitled to ask is a fair return upon the value of that which it employs for the pub- 
lic convenience. On the other hand, what the public is entitled to demand is that 
no more be exacted from it for the use of a public highway than the services ren- 
dered by it are reasonably worth. 

Whenever, therefore, a rate .'should be established by the Commis- 
sion under the Townsend bill, or any other which could be devised, 
it would necessarily be subject to review on the issues thus stated, and 
the findings of the Ck^mmission would probably not have even prima 
facie force, Ijecause the question of reasonableness would be jurisdic- 
tional and could be determined onlv by judicial decision. (134 U. S., 
618; 169 U. S., 466.) The Commission itself has stated that it finds 
itself unable to applv these constitutional rules (Annual Report 11>08, 
p. 54), but that "'a fust raU^ can not be determined independent! v of 
the theory of social progress" (Annual Report for 1895, p. 59), which 
theory it has never defined. No argument is needed to show how 
difficult and overwhelming would be tne litigation arising from such a 
situation. 

It is interesting to note in this connection how lightly the obliga- 
tions of the law seem to rest upon the Commission as at present con- 
stituted. (See Annual Report for 1903, p. 54.) 

It is often diflScult to sav what constitutes a reasonable rate, and more difficult to 
give in detail the reasons that lead to the conclusion reached, althoujrh the Supreme 
Court of the United States has given certain rules by which to test the reasonable- 
ness of transportation charges, and although the Commission has endeavored to 
apply those rules, yet whenever it has interrogated railway officials as to whether or 
not they are governed by them when making rates of transportation, they have 
invariablj answered in the negative and said that to do so would be impracticable. 
The earners do not apparently possess the necessary data for that purpose, and there 
is at present no other source fronx which the Commission can obtain such data. 

That they are ambitious, however, to enter upon the task is shown 
by the following extracts from their annual reports: 

To give each community the rightful benefits of location, to keep different com 
modities on equal footing, so that each shall circulate freely and in natural volume 



222 DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION. 

and to prescribe schedule rates which shall be reasonable, just to both shipper and 
carrier, is a task of vast magnitude and importance. In the performance of that 
task lies the great and permanent work of public regulation. (Annual Report for 
1893, p. 100. ) 

No one who understands the intricacies of transportation would care to assert that 
the determination of a just rate, or the decision as to what constitutes discrimination^ 
is an easy task. To some extent the principles upon which taxation rests must be 
allowed m fixing a just rate; to some extent the result of a rate upon the develop- 
ment of industry must be taken into the account in all decisions wnich the Commis- 
sion is called upon to make; to some extent every question of transportation involves 
moral and social con.^ideratiohs; so that a just rate can not be determined independ- 
ently of the theory of social progress. (Annual Report for 1895, p. 59.) 

Within certain limits it is good policy for the railway manager to increase his ton- 
nage, even at the expense of reducing the rate per ton. Just how far this rule applies 
no one can tell. The merchant who buys an article for a definite pri(*e knows when 
he sells it whether he makes or loses by the transaction; and the manufacturer, as a 
rule, has a pretty accurate idea of the cost of production; but the railroad operator 
can not ordmarily say whether he should or should not, as a matter of policy, take 
traffic at a certain price. (lb., p. 17.) 

The freight rate is a comf)lex problem when applied to almost all competitive traflBc. 
Very few people not acquainted with the subject have any idea how diflScult the solu- 
tion of that problem is. ( Annual Report for 1898, p. 15. ) 

The great bulk of our orders * * * must pertain to the future. They will be 
orders fixing either a maximum or a minimum rate. (Annual Report for 1897, p. 35. ) 

The Commission thinks it probable that the cases now pending before it directly 
or indirectly affect almost every locality and nearly all of the people of the United 
States. (Advance Synopsis of Annual Report for 1904. ) 

And when to all their other difficulties is added the requirement that 
in establishing rates the Commission must fix them so that they give 
no preference thereby to the ports of one State over those of another, 
while working out their theory of social progress, it is fortunate that 
the framers of our Constitution invested the courts of the United 
States with the whole of the judicial authority granted to the Federal 
Government. 

That being the case, Senators, is it not manifest that every attempt 
that is made to take from the courts the power to deprive an aggrieved 
party of his remedy to go into court is absolutely futile; that it only 
excites expectations that are bound to be disappointed and that will 
only add to the clamor which has been raised in some way or other; 
that the courts, in performing their constitutional duties, are in some 
way attempting to defeat the purposes of Congress? The manifest 
business proposition is to eliminate as much as possible the delays 
which are involved in the inquiry before the Commission. You can 
not make progress along the other line. Instead of requiring, as the 
Commission does now, a formal proceeding before it and the taking 
of testimony and investigation as elaborate as the investigation in a 
court of justice — and which, after all, is of no effect, as the Commis- 
sion has repeatedly said — why not do away with all that, as far as 
possible? 

Senator Newlands. You would not deprive the Commission of its 
powers in any way, and the exercise of those powers so far as may be 
necessary to bring the complaints before the courts? 

Mr. Davenport. Certainly not. 

Senator Newlands. Do they go any farther than that? 

Mr. Davenport. A great deal farther. They try the matter out 

before the Commission just as if it were a court. They proceed with 

all these formalities until the Commission has actually got the idea 

that it is a court, whereas under the decisions of courts they are noth- 

in^ more than commissioners or referees of the circuit courts to make 
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preliminary investigation as to matters which are brought before the 
courts. 

Undoubtedly the idea of the authors of the original interstate-com- 
merce act, as it now stands on the statute books, was to protect the 
railroads from the necessity of appearing in court to answer all soi-ts 
of charges and defend themselves: in other words, that an inquiry 
should be instituted which should make a good ground for action in 
the courts before their interposition was invoked. But that has devel- 
oped, as you will perceive, into two defects; the railroad companies 
have to appear and fight it out at great expense, as in court, and it 
does not operate to protect them at all from this kind of investigation 
pursued at the hands of parties who think they are injured. On the 
other hand, it has entailed upon the shipper and those who seek the 

Erotection of the law all that expense, and so great is it, as Judge 
k)wan said, that practically the individual shipper is without remedy. 
The Chairman. I have a memorandum to ask you a question on that 

Joint: As you construe this bill, does the expense of initiating, con- 
ucting, and concluding proceedings outside of the Commission fall 
on the shipper? 

Mr. Davenport. I have not specially examined as regards that point. 
I am not now prepared to answer the question of the Senator. 

The Chairman. As I have read the bill, that is one of the things that 
I thought, ought to receive consideration — that the individual shipper 
standing alone ma}'' have to conduct proceedings at his own expense and 
often meet very great delay of the court, and he ma}" easily fall under 
the displeasure of the railroad and perhaps not get proper considera- 
tion afterwards for that reason. I thought perhaps you might have 
something to say on that point. 

Mr. Davenport. This is the point, as I think we have had this situ- 
ation revealed by the course of events, that the railroad company and 
the shipper are hauled before the Commission at the cost of intermina- 
ble delay and enormous expense for a preliminar}" investigation that 
amounts to nothing except to lay a foundation to bring the matter to 
the attention of the court. 

Senator Dolliver. But this bill seems to have for its object to 
make their investigations amount to something definite. 

Mr. Davenport. Yes, sir. But I say that an examination of the 
authorities shows them to be conclusive, that the wit of man can not 
devise means by which you can keep out of court every question to be 
investigated by the Commission itself. 

Senator Dolliver. But if the Commission could not be clothed with 
the power to find what is a reasonable rate, how did it happen that in 
the maximum rate cases the Supreme Court in its decision went on, 
page after page, without even intimating that that power could not be 
conferred upon the Commission, but discussed simply the question 
whether or not Congress had intended to confer that power? It seems 
to me that in that case the very strong implication of the decision is 
that that power could have been exercised by the Commission if Con- 
gress had actually conferred it. 

The Chairman. To fix a definite rate? 

Senator Dolliver. Yes, sir. 

The Chairman. Does it go that far? 

Senator Dolliver. Yes. 
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Senator Newlands. I understood Mr. Davenport to assert that the 
exercise of the power of fixing rates could be vested in the Comnais- 
sion, but it would not be a judicial power; that the power of enforc- 
ing the observance of rates was one that could only be exercised by 
the courts and not by the Commission. 

Senator Dollivek. When the dourt determines what the law is it 
is the dut}^ of the citizen to carry it into effect. 

Senator Newlands. But I mean where they refuse. 

Senator Dolliver. Of course if a corporation should refuse to obey 
the law there would be no remedy except in the courts. 

Mr. Davenport. The Senator from Iowa will notice that he begs 
the question there, for when the Commission fixes a rate that is not 
necessarily the law, because whether it is the law or not is involved 
in the proceeding in court, and immediately when the matter is brought 
into court every element involved in it is the subject of investigation. 
There is no escape from that. In that connection let me refer you 
again to the case I quoted from the other day, Smyth v. Ames (169 
if. S., 527): 

The idea that any legislature, State or Federal, can conclusively determine for the 
people and for the courts that what it enacts in the form of law, or what it authorizes 
its agents to do, is consistent with the fundamental law, is in opposition to the theory 
of our institutions. The duty rests upon all courts. Federal and ^tate, when their 
jurisdiction is properly invoked, to see to it that no right secured by the supreme law 
of the land is impaired or destroyed by legislation. This function and duty of the 
judiciary distinguishes the American system from all other systems of government. 
The perpetuity of our institutions and the liberty which is enjoyed under them 
depends, in no small degree, upon the power given the judiciary to declare null and 
void all legislation that is clearly repugnant to the supreme law of the land. 

Now, to take a concrete case, which is of course the way all practical 
men would attempt to ascertain the facts and truth about such a matter: 
Suppose a complaint is made to the Commission that a particular rate of a 
particular railroad is excessive, unreasonable; the party is required to 
come in and answer, and in determining whether that particular rate is 
unreasonable everj^ rate on that road has to be investigated, as Judge 
Cowan largely illustrated in his case; the value of the property, the 
original cost of construction, the amount invested in permanent 
improvements, the operating expenses, the present value of stocks and 
bonds, the relation between the local business and the through busi- 
ness — all those things have to be considered, and it is a most intricate 
question, and the whole subject involved is jurisdictional, because you 
can not single out one rate and say that because that rate may be a 
little high therefore the road can not charge that rate, for you will see 
in the decisions of the Supreme Court that the common carrier is 
entitled to distribute its charges around so that upon the whole of its 
business it mav be able to operate. You can not take one rate and 
attack that in detail, fix that, and then go on around and fix them all 
separately and independently in that way. 

But, generally speaking, 1 submit to the committee that it is estab- 
lished, beyond the chance of any reasonable man expecting ever to 
overthrow it, that the Commission, if it is going to determine whether 
or not a particular charge is reasonable, has to go into all these mat- 
ters, and that entails an enormous expense and enormous delay, and 
when it is all done under the existing law and under this bill or any 
other that could be devised the case must necessarily be gone over again 
by the courts m all respects, so that the parties are no farther along. 
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The very ease Judge Cowan brought before the Commission — that cattle 
case — is going straight to the boire yard, 3'ou can see, for he did not 
prove any case according to the rules laid down by the Supreme Court. 

Senator Newlands. But does not your contention necessarily lead 
to the conclusion that instead of simply giving the Commission a 
revisor}^ power over rates made by the railroads themselves it would 
be better in the first instance to give them the power of making these 
schedule rates? As I understand, there is no question about the power 
of Congress to fix the tolls, and there is no question about the power 
of Congress to delegate that power to a Commission. As I under- 
stand, the railroads object to that power much more than they would 
to the power simply of revising particular rates upon complaints, or 
particular schedules upon complaint, or particular classifications upon 
complaint. 

Your objection to that, and I think it is a reasonable objection, is 
that if half the rates fixed by railroads are too high and half are too 
low, it would obviously be unjust to reduce the high rntes without 
increasing the low rates, assuming that altogether they produce only 
a fair return. upon the investment. I admit that; but does not your 
contention lead to the conclusion that, instead of simply giving the 
power of revision upon complaint, we should just turn right over to 
the Commission the full power of making tariff rates? Otherwise do 
you not abandon all power of regulation and control? 

Mr. Davenport. According to my conception of this act, although 
you call this the power of revising rates, practically you confer upon 
the Commission the power to make rates. 

Senator Newlands. That is, through revision, amending, and chang- 
ing. 

Mr. Davenport. And that you can not start in on it and make it 
effectual unless you carry it on to completion. 

The electric bell having sounded the call for an executive session of 
the Senate, the committee adjourned to 10.80 a. m. to-morrow. 



U. S. Senate Committee on Interstate Commerce, 

Saturday^ Fehruary 18, 1905, 

STATEMENT OF MR. MILTON H. SMITH. 

The Chairman. Before proceeding with your statement 3^ou may 
state your name and occupation. 

Mr. Smith. My name is Milton H. Smith. I am president and chief 
executive officer of the Louisville and Nashville Railroad Company. 

Senator Foraker. We have under consideration what is known as 
the Esch-Townsend bill. Are you familiar with that bill ? Have you 
seen it? 

Mr. Smith. Yes, sir. 

Senator Foraker. Can you favor the committee with your views 
with respect to it? 

Senator Cullom. I suggest, Mr. Smith, that you take up the Esch- 
Townsend bill, and if there is anything in it that 3'ou object to, say so, 
and give your reasons. 

D & p— 05 15 
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Mr. Smith. Mr. Chairman, I have hurriedly prepared the following 
comments from the standpoint of one who has served the ^'servants of 
the people" for more than forty-five 3 ears. I have but a nominal 
financial interest in the ownership of the corporation I serve. 

I ought to have submitted a caref ull}^ prepared statement. Circum- 
stances have prevented me from doing so. 

It may facilitate comprehension of what I may present if I suggest 
certain ''points of view." 

First. The capital of railways is the aggregation of capital of 
numerous individuals; therefore, individuals own the railways. 

Second. Selfishness is the incentive to human endeavor. 

Third. Society, as organized, permits each fellow to get what the 
other fellow has, if he can. 

''Railways are servants of the people." So are all corporations and 
individuals who solicit the patronage of the people. The negro who 
cultivates a cotton patch is served by the merchant who wants as much 
of the result of the negro's labor as he can get. His patronage is 
solicited. A merchant located in a cotton-growing district wrote me, 
a few months since, that a large cotton crop had been profitably 
marketed; that the negroes had money, and suggested the running of 
excursions. My conclusion was that he, having se(^ured all of the money 
of the negroes to which he was entitled, was selfishly willing that the 
railways should have the remainder, on the theorj^ that the negroes 
would not resume work until their money was expended. 

The butcher serves the public; so does the milkman. The railways 
must be regulated; they are. So is the man who sells milk. In the 
city of Louisville recently the licenses of a large number of sellers of 
milk were revoked by the health ofiicer because, it was alleged, the 
milk they sold w^as produced from cows that had been fed unwholesome 
food. 

The Supreme Court has, in effect, said that under the police powers the 
people may, through their representatives, do anj^thing that, in the 
opinion of such representatives, will protect and promote the interests 
OT the people. Assuredly, the railwa3'S are regulated; they must 
transport the mails under regulations and upon terms fixed by the 
Government; the speed of trains is limited; the}^ are required to pro- 
vide and erect stations according to specifications provided by repre- 
sentatives of the State; the whistle of the locomotives must be sounaed; 
must not be sounded; they must not emit smoke; equipment nmst be 
provided, cared for, cleaned at times and in the manner required by 
regulations; must be constructed and equipped with certain appliances, 
etc. The burden of these regulations is being constantly mcreased. 
The burden of taxation is also constantly increasing. Individuals furnish 
capital with which to construct and equip a railway^ foj* which they 
receive bonds, stock, or other evidences of ownership. The statutes 
require that the property thus created be assessed at its fair cash value. 
In addition, a so-called franchise tax is assessed. The owner of a bond 
of a railway drawing 4 per cent interest is subject to taxation, if he 
lives in the city of Louisville, equal to between 60 and 70 per cent of 
the total income. If he lives in Louisville and owns stock in a railway 
located in Tennessee, such stock is subject to taxation at its fair cash 
value at the rate of 2.64 cents on each dollar of such valuation, whether 
he does or does not receive a dividend or income upon the stock. 

In addition, the remuneration received for services rendered is, 
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throughout a large part of the country, fixed by representatives of 
the State. 

Contrast the foregoing with the treatment accorded carriers plying 
the navigable rivers. The United States Government appropriates 
money collected by indirect taxation, of which the railways pay an 
important part, to provide lights to aid the boats in finding their way 
at night, to improve the rivers by dredging, removing obstructions, 
constructing dams and locks and maintaining and operating the same, 
in some instances the cost of maintenance and operation being equal, 
or nearly so, to the total value of the property transported along the 
rivers upon which the expenditure has been made; in other words, the 
Government could, from the interest on the cost and cost of mainte- 
nance in some years have saved money by presenting the consignees 
with the property ti*ansported. No attempt is made to regulate or fix 
the rate charged by such carriers. The}^ may, and sometimes do, 
increase the rate 200, 300, or 400 per cent without notice. 

No attempt has in recent years been made to fix the price which 
the vendor of milk shall receive for his merchandise, in which is 
included the cost of the service. 

It is proposed that the United States shall, through a commission 
subject to certain regulations, fix the remuneration which the vail car- 
riers shall receive for that part of the services rendered not subject to 
control of the States, or what is termed interstate traffic. Those favor- 
ing the enactment of such legislation assert that a commission duly 
authorized can readily perform the duties assigned it in a manner to 
promote the interests of the people; that it does not require special 
knowledge or training, other than that which may be possessed or 
acquired by commissioners appointed by the President; that the rep- 
resentatives of the rail interstate carriers who now perform this service 
are not men of unusual ability and have not succeeded in adjusting 
rates intelligently or satisfactorily. 

For many j^ears my time and energies were devoted to the adjust- 
ment of rates for the transportation of property, espociall}' between 
points in the territoi-y described as south of the Ohio and east of the 
Mississippi rivers, and other points in the United States, although 1 
was for three years the general freight agent of the Baltimor'^ and 
Ohio Railroad. When I first engaged in such work the transactions 
were very simple indeed as compared with the present complicated 
ones. The railroad mileage of the country was smaller and the mile- 
age operated by each company much less than now, and the repre- 
sentative of each company made a local tarift'. which differea in 
classification and rate per ton per mile. Propert}' was transferred at 
each point of intersection, say between Louisville and Atlanta, trans- 
ferred at Nashville and Chattanooga. I recall that the rate on flour 
per barrel, Louisville to Atlanta, was made by adding the local rates 
of three roads: 



Louisville and Nashville R. R I 185 

Nashville, Chattanooga and St. Louis Rwy ; 151 

Western and Atlantic R. R. (owned and operated by the State of Georgia) 



Total rate 



138 



Rate. 



SO. 60 

.80 

LOO 



2.40 
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That was in 1866-67. The present rate per barrel on flour between 
same points is 44 cents. 

To illustrate the increaHe in the difficulties of adjusting rates for a 
large system of roads at the present time, as compared with those 
encountered in 1869, I submit herewith the local tariff of the Louis- 
ville and Nashville Railroad Company in effect in July, 1869, being a 
single sheet on which is printed the classification and the rates between 
all stations on the lines operated by the company at that time. It will 
readily be seen that it would not be diflScult for a general freight 
agent, agent, bill-of-lading or manifest clerk to memorize the classifi- 
cation and rates. A similar tariff* was in effect on the Baltimore and 
Ohio Railroad for lines east of the Ohio River in 1878. 

In contrast I will call \"our attention to some of the classifications 
and some of the tariffs now in effect on the Louisville and Nashville 
Railroad. 

In an attempt to provide rates between all points on and reached via 
the roads operated by the Louisville and Nashville Railroad Company 
the tariff's have become so complicated and so voluminous that I, who 
devoted many years to adjusting tariffs, am wholly unable to compre- 
hend them, and would much dislike to undertake to quote rates from 
them. Take the rates from Louisville to Atlanta. In addition to the 
numerous classes there are, 1 believe, frojii 140 to 160 so-called com- 
modity rates. This complexit}^ and volume is the result of an effort 
upon the part of the traffic department of the Louisville and Nashville 
Railroad to adjust rates for tne transportation of property from all 
points of origin to all points of destination passing over its (Louisville 
and Nashville) lines. These rates must be compiled with the coopera- 
tion of representatives of competing and connecting lines, and neces- 
sarily there is a divergence of views, and the peculiarity is that the 
views of the representative of the competing line that wants the lowest 
rate necessarily prevail. In addition to meeting the views of the repre- 
sentatives of connecting and competing lines the views of the other 
party interested — the shipper or consignee — must be and are considered. 

One of the difficulties encountered by individuals when they unite 
in contributing capital for large enterprises is that such enterprises 
must necessarily be conducted by bureaus. The officers and employees 
of such bureaus receive a stated compensation. Only persons of 
mediocre capabilities are willing to contentedly serve for a daily, 
monthly, or annual stipend. Mr. Carnegie, commencing as a telegraph 
messenger boy, early attained the important position of superintendent 
of an important division of the Pennsylvania Railroad, which he 
prompth" surrendered, doubtless believing he could, in other ways, be 
more successful in getting what the other fellow had. May this not 
account for the fact that people who may be said to possess the com- 
mercial instinct — the desire to buy cheap and sell dear — are found 
among the patrons of the railroads instead of among its officers and 
employees? The traffic officials of the railways of mediocre abilities 
have to deal with the shrewdest and ablest people of the countrj^ those 
engaged in commerce, and we may be assured that under these circum- 
stances the interests of the shippers are fully protected. In such a 
contention the rail transportation lines must be worsted. 

There is much said of favoritism shown to big shippers upon the 
part of the railways. Doubtless there is truth in these allegations, 
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although I believe that there is much les8 cau.se of complaint now 
than in the past; but it is not the big shippers alone that the traf- 
fic officials have to contend with; it is the big cities or communities, 
where practically all shippers, through their associations, seconded in 
their efforts b}^ individuals, endeavor to secure a relative adjustment 
of rates that will give them some advantage over competing big cities 
or communities. These efforts are often seconded and promoted by 
carriers that happen to be largely interested in the traffic of these 
large communities. As an illustration, the representativ^es of the 
shippers of Chicago have long complained that the rates from that 
city to points south of the Ohio and east of the Mississippi rivers were 
too high' as compared with the rates from North Atlantic seaboard 
cities to same territory. Cincinnati has made and St. Louis is now 
making the same complaint. If the change is made or an attempt is 
made, you will immediately hear from the representatives of the North 
Atlantic. cities. If the rate from Chicago is reduced, this changes the 
relative adjustment of rates from that point with the adjustment from 
all other western points, including Cincinnati, Louisville, St. Louis, 
Evansville, Mempnis, New Orleans, etc. It is therefore probable 
that if the demand of Chicago is acceded to, it will result in a general 
reduction from all points, leaving the relative adjustment about as it 
now is, which would not be what the representatives of Chicago desire, 
namely, a more favorable relative adjustment. 

I have tried in a feeble way to point out some of the difficulties to 
be encountered by a commission undertaking to adjust the rates of 
transportation of the rail carriers of interstate traffic. To me the 
magnitude of the undertaking is appalling, and I think it will become 
so to any one who gives the subject serious and studious attention. I 
think this may account for the expression from the Interstate Com- 
merce Commission soon after it was organized, when, speaking 
through Judge Coole}, it said: 

The Commission would, in effect, be reij aired to act as rate makers for all the 
roads and compelled to adjust the tariffs so as to meet the exigencies of business, 
while at the same time endeavoring to protect relative rights and equities of rival 
carriers and rival localities. This in any considerable state would be an enormous 
task. In a country so large as ours and with so vast a mileage of roads it would be 
superhuman, and the constt-uction of the statute which would require its perform- 
ance would render the due administration of the law altogether impracticable, 
and that fact tends strongly to show that such a construction could not have been 
intended. (In re Louisville and Nashville Company, First Interstate Commerce 
Report, p. 56. ) 

It may be asked, if the difficulties encountered bv the railways in 
adjusting and maintaining rates are so great, why sKould the owners 
not favor adjustment bj' the United States Government through a 
commission 'i The answer is that if the owners of the railways believed 
that the Government co\ild, through a commission, fairl}' adjust the 
rates of transportation so as ''to meet the exigencies of business, while 
at the same time" protecting the '" relative rights and equities of rival 
carriers and rival localities," and enforce the maintenance of such rates, 
they would doubtless favor the arrangement: but no representative of 
the railwa}^ companies, so far as I am advised, believes that this can or 
will be done. 

It is well known that the present Interstate Commerce Commission, 
since the expression which I have quoted was made, has not only been 
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changed in its personnel, but has changed its views, and that it now 
believes it is competent to adjust rates and is desirous of assuming the 
responsibility of doing so. f'rom my own experience and observation, 
the result would be something as follows: Some years ago, under the 
supervision of the engineers of the United States, certain excavations 
were made in the harbor of New York. After several years of labor, 
mines were planted and an explosion arranged for. At k given hour 
a child pressed a button and the explosion occurred. It is not impos- 
sible to plant mines under a number of large cities, all connected b\^ 
electricity, and by pressing a button, which a squirrel might be taught 
to do, simultaneously destroy such cities with their inhabitants. Some 
years ago the cities of Chicago and Cincinnati, through what is known 
as freight bureaus, appealed to the Commission to reduce the rates 
from those cities to a number of points in the South, claiming that 
such rates were too high as compared with rates from other points, and 
especially the North Atlantic seaboard. The Commission, after an 
investigation, ordered a reduction to be made. Had the order been 
literally complied with, the relative adjustment with all other parts of 
the country would have been deranged — blown up — and the representa- 
tives of the railways would have been left to clear the wreck by read- 
justing or reducing rates from all points affected; in other words, 
restoring the relative adjustment. A refusal to do this would have 
resulted in great dissatisfaction and. disaster, and would have seriously 
affected the revenues of some, if not all, of the carriers. 

If an adjustment of rates from Chicago and Cincinnati had been 
undertaken by experienced traffic men they would, from the first, have 
recognized that if a reduction was to be made it would necessarily 
involve changes from other points, and the order for such reduction 
would have been issued simultaneously. 

The conclusion I draw is that if a commission is authorized to adjust 
rates it will not actually undertake the labor of a general readjustment, 
but may order such changes as its judgment warrants, leaving the 
traffic officials of the carriers to look to and care for relative adjustment; 
in other words, that the difficulties of adjusting rates will be largely 
increased — that an adjustment of rates will practically become a polit- 
ical question or a question between rival communities as well as rival 
carriers. 

In addition to this, the owners of railways fear that the Commission 
exists to protect the people and not to protect the interests of the rail- 
ways; that it will only reduce rates; that it will not advance them. 
Bills have been introduced and advocated prohibiting the Commission 
from increasing a rate and prohibiting it from preventing the railways 
from reducing rates. 

We may, I think, conclude that should a commission be created with 
powers to adjust rates, and should it make any material advance in 
rates and enforce the maintenance of such advanced rates there would 
be an immediate demand for amended legislation, possibly abolishing 
the commission. 

One difficulty in legislating on the subject, and of enforcing legisla- 
tion in the past, has been the determination to " eat the cake and 
keep it." Unjust discrimination, defined as making for one person a 
lower rate than for another, usually a secret rate, for the transporta- 
tion of property under similar circumstances and conditions is pro- 
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hibited by statute, and before the enactment of such statute was 
unlawful. Personally, I have always opposed — have never practiced or 
permitted — such an adjustment or such arrangements, not only because 
it was unlawful, but because, in my opinion, it was bad policy for the 
carrier, believing that it was better to have the patronage of a hundred 
small shippers tnan the same patronage from one large one. Never- 
theless, unjust discrimination is the result of competition, and the 
people and the legislatures insist that the carriers must compete, and 
they are not satisfied when such carriers compete at equal rates. 

This complaint is repeatedly referred to in the hearings given before 
the Interstate Committee of the House, and it is alleged that because 
carriers agree upon, issue, and maintain uniform rates it is a viola- 
tion of the antitrust law. How can the carriers avoid unjust discrim- 
ination if not permitted to make uniform rates ^ A shipper shipping 
by one line at a given rate is unjustly discriminated against if another 
cannier transports like kind of property for another shipper between 
the same points at a less rate. I have always assumed that if the anti- 
trust law was intended to prohibit the establishing of agreed and 
uniform rates I would assume the responsibility of violating it, believ- 
ing that no penalty would be inflicted for such violation so long as 
rates not uniform would unquestionably violate another statute. 

In this connection the following extract from a speech of Senator 
Piatt, in the United States Senate, on January 5, 1887, in discussing 
the then pending act to regulate commerce, is interesting: 

Indee<l, the whole bill compels agreements between competing roads for the making 
of rates. The section does not prohibit a hard and fast agreement between railroads 
to maintain rates. Indeed, it almost compels it. It does not propose to interfere 
with any other means which railroads may adopt which are inducements to the 
railroads themselves to maintain rates. 

Evidently, what is wanted is that the railroads shall continue rate 
wars, each tr\ang to make a lower rate than the other. This can not 
be done if unjust discrimination is prohibited. 

When the right or feasibility of the Government to tix the rates of 
rail interstate carriers is questioned we are told that railway corpora- 
tions have a dual existence; that they exercise the powers of emment 
domain, or may do so; that they may take the property of others 
without their consent, paying therefor compensation fixed b}^ tribunals 
created to protect the interests of the party whose property is taken, 
and that this gives the people, through their representatives, the power 
to lix the remuneration they may receive for services rendered, regard- 
less of the terms fixed in the original charters or the conditions which 
the individuals understood to exist when they furnished the capital, 
i. e., inv^ested in the stock or bonds of the corporations. So promptly 
and so confidently and persistentl}^ is the term ^'eminent domain" 
vociferated that it has an appalling, paral^^zing effect, and ends the 
discussion. 

I have had much experience, in a practical way and bv observation, 
with the exercise of eminent domiin b}' railway carriers. In 1850 
there existed a number of communities betwec^n tho-^e of Louisville, 
Ky., and Nashville, Tenn. Their transportation facilities were lim- 
ited to animal power, except the cities of Louisville, Bowling Green, 
and Nashville, which were located on navigable rivers, affording inter- 
mittent transportation facilities for a part of the year. These com- 
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ing agricultural products. These roads have in the main been con- 
structed in a difficult country, so as to provide facilities for the mining 
and shipping of ore, iron, coal, etc., with the least possible expense 
to the shipper, and in nearly all cases under arrangements with 
shippers to open mines simultaneously with the construction of the 
road. Similar arrangements have been made for the manufacture and 
marketing of forest products. The company has in numerous instances 
loaned capital or obtained it b}^ loaning credit to aid patrons in estab- 
lishing coal mines, furnace plants, steel plants, rolling mill plants, plants 
for the manufacture of forest products, etc. Necessarily the rates have 
been adjusted so as to permit of the marketing of the products. Had 
this not been done the investment of the company in railways and of 
others in mines, etc. , would have b^en lost. A similar policy has been 
pursued in Kentucky, Virginia, Tennessee, and Georgia. I have reason 
to believe that a similar policj^ is pursued by other corporations, ^' serv- 
ants of the people." 

There does not seem to be an}- necessity fur interference by the 
Government with such beneficial arrangements, unless it be for the 
protection of the carriers. While the carriers are undoubtedly influ- 
enced by selfish motives, i. e., the desire to increase their rev^enues by 
increasing traffic, they are liable to imposition as a result of bureau- 
cratic management. Their manager may, after long service, have 
acquired the confidence of the owners to such an extent that he is 
largely permitted to do as he deems best, or make important trans- 
actions without much effective supervision, and the shrewd fellows 
who are in the business of buying cheap and selling dear, trying to 
get what the other fellow has, may, b}" misrepresentation, flattery, etc., 
induce the representative of the owners of a railway to do unwise 
things — another instance in whic^h the railwavs ma}^ be worsted. 

The representatives of the railways, like otters soliciting patronage, 
must, in addition to making reasonable rates, treat patrons with con- 
sideration. All patrons look alike to representatives of the transpor- 
tation lines. Some who look like patrons may not be such, but they 
may become patrons. Hats off*. What can 1 do for you; and you? 

The present agitation has been largely prompted and promoted by a 
department of the Government, aided by persons who gain a liveli- 
hood by agitation — by striving to create friction between the carriers 
and their patrons — in doing which they have not hesitated, in some 
instances ignorantly, to disseminate erroneous information. Many, 
perhaps most, of the petitions presented or filed before the Congres- 
sional committees are fakes — do not truthf ull}'^ represent the views of 
the individuals constituting the numerous associations or clubs. Is it 
not monstrous, shameful, that legislation that may, if enacted, derange, 
disturb, and destroy the commercial and industrial relations of the 
entire country, should be based upon false information disseminated 
by a department of the Government, aided and promoted by agitators 
who gain a livelihood by trying to stir up strife between a prosperous 
and contented people and the most important and useful utilities of 
the country, without which a large part of the territory within the 
United States would still be a wilderness? 

The people have the power to do what they will, subject to the 
limitations of the Constitution. They have changed and may change 
the Constitution. The State constitutions are not infrequently changed. 
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As a people they are honest, believing in and sustaining rights of 

Sropertj. At present they do not want to acquire the i*ailroads, and 
o not really want to take the property of railroad companies without 
due compensation, but many of them are inert. While they would 
not actively favor confiscation of the property of the railroads, they 
do not care to actively exert themselves to prevent it, feeling that the 
corporations, who they have been taught to believe are all powerful, 
can protect themselves. Necessarily, they are largely influenced by 
leaders, and such leaders are assuming grave responsibilities in their 
endeavors to debauch public sentiment by tempting them with the 
possibility of confiscating the enormous wealth invested in lail trans- 
portation lines. It would be much better, much less demoralizing, to 
adopt the honest socialistic view that the Government should purchase 
the property of the railroad companies at a fair valuation. 

Seeing the tendency, I have for years past advised the owners of 
railways to, if possible, sell to the Government. Under existing con- 
ditions, it seems to me that the popular leaders, catering to certain 
elements, can without great diflSculty combine those who '^ believe in 
the power of legislation to work miraclejs in bringing prosperity and 
bettering social conditions. * * * Those who see a danger in aggre- 
gate wealth, the opponents of trusts and combinations, the Populists 
* * * the adv^ocates of Federal control of railways and telegmphs, 
and those who think the Government should * * * organize postal 
savings banks * * * universal old age pensions, and in insurance 
to compensate for loss of health or employment with the taxes for cre- 
ating such funds laid on the incomes of the wealthy." 

I now ask permission to file an analysis of the Esch-Townsend bill, 
which has been prepared by Hon. Walker D. Hines. who was for some 
years vice-president of the Louisville and Nashville Railroad Com- 
pany, and who, in addition to possessing unusual legal attainments, is 
an expert on the subject of transportation, and especially upon the 
regulation of railway transportation by the act to regulate commerce. 
I think this anal3\sis should be read and carefully considered by all 
who are interested in this proposed legislation. 

Senator Foraker. I have read it. 

The Chairman. So have I. 



Ayialysls of JL B. 18588. 

[By Hon. Walker D. Hines.] 

COMPLAINT CAN BE INSTITUTI^D BY ANYONE, WHETHER INTERESTED OR 

NOT. 

House bill 18588, which has been favorably reported b}' a majority 
of the Committee on Interstate and Foreign Commerce, provides that 
the Interstate Commerce Commission may make rates, practices, and 
regulations upon complaint duly made under section 13 of the inter- 
state commerce act. That section permits complaints to be made by 
any person, firm, corporation, or association, or any mercantile, agri- 
cultural, or manufacturing society, or any body politic or municipal 
organization, or by any railroad commissioner or commission of any 
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State or Territory, and also permits the Interstate Commerce Com- 
mission itself to institute proceedings on its own motion with the same 
effect as though complaint had been made; and the section further 
provides in effect that no complaint shall be dismissed because the 
complainant has no interest in the controversy. Thus the provision 
in the pending bill for action upon complaint is meaningless, for any 
person or organization, with or without interest, can complain, and 
the Commission itself can initiate complaints. Under this bill, when- 
ever the Commission wants to change any rates, regulations, or prac- 
tices it can and will undoubtedly do so. 

CONFERS GENERAL RATE-MAKING POWER. 

The pending bill speaks of " rate, regulation, or practice" in the sin- 
gular, but no sensible person will contend that under that provision 
the Commission will be restricted to action upon a single rate, regula- 
tion, or practice in a given proceeding. Section 13 of the original act 
does not restrict complaints to a single rate, and under the pending 
bill the Commission can and will deal with and change at its pleasure 
all the rates, regulations, and practices that mav be complained of or 
that may be necessarily involved in the complaint. Indeed, the well- 
known dependence of rates will make it absolutely necessary for the 
Commission to deal simultaneously with vast numbers of rates under 
the proposed rate-making power. But even if the Commission should 
attempt to confine itself to a single rate in a single proceeding, the 
practical result would be a general remaking of rates. If the Commis- 
sion should change the rate from Chicago to New York a correspond- 
ing change would have to be made, whether the Commission ordered 
it or not, on all the eastbound traffic between the Mississippi River and 
the Atlantic seaboard. If the Commission should change tne rate from 
Cincinnati to Atlanta, corresponding changes would have to be made, 
whether the Commission ordered them or not, on all the rates from 
points on and north and west of the Ohio and Mississippi rivers, and 
from the Eastern seaboard cities and the Virginia cities, to all the 
Southeastern States. The use, therefore, in the pending bill of the 
term "complaint'' and the emplo^-ment of the singular instead of the 
plural in referring to ^' rate, regulation, or practice " are without any 
practical effect, and that bill will give the Commission the general rate- 
making power to whatever extent the Commission seeks to exercise it. 
So the provision as to ''full hearing'' is of no practical effect. No 
commission under any grant of rate-making power would undertake to 
change rates without investigation and hearing of the railroads inter- 
ested, but the extent of the hearing is absolutely within the discretion 
of the Commission. 

ORDER SELF-EXECUTING. 

The proposed bill provides that all rates, regulations, and practices 
made by tne Commission shall be self-executing, becoming effective 
thirty days after notice from the Commission, givmg an}' part}' directly 
affected the right to have the court of transportation review the law- 
fulness, justness, and reasonableness of the rates, practices, and regu- 
lations so made. For practical purposes this is simpl}- the judicial 
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review which, bv force of the Federal Constitution, niav ahvavs be 
had as to the reasonableness of rates fixed bv anv i>ite-makinir comiuis- 
sion. The fact that the court is called a court of transportation does 
not increase the extent or .the effectiveness of the judicial review 
provided. 

COUXD BE NO MORE DRASTIC LEGISLATION. 

The consequence is that the bill now under consideration ^ives the 
Commission the general rate-making power just as fullv and for prac- 
tical puiposes just as free from judicial review as it is possible to 
imagine. It is difficult, therefore, to understand what is meant by 
those who assert that this is ^' moderate'' regulation of the railroads, 
and that it must be adopted to prevent more ^'drastic" regulation. 
The fact is that it would be impossible for Congress to enact legisla- 
tion which would be more di'astic in theory, and in practice the extent 
to which this legislation will be drastic will depend absolutely on the. 
disposition of the particular individuals who for the time being con- 
stitute the Commission, subject only to such judicial review as exists 
by virtue of the Constitution and which could not be legislated out of 
existence. In point of fact, the only thing more radical than this bill 
which could be enacted would be to provide for Government owner- 
ship of the railroads. That will be the onlv radical step remaining to 
be taken after the passage of this bill, and doubtless the owners of the 
railroads would, so far as their pecuniarv interest in the railroads is 
concerned, welcome Government ownership with the resulting substi- 
tution of Government securities in return for their present railroad 
holdings at a fair valuation in place of continuing to hold their prop- 
erty subject to the self-executing regulations of the Interstate Com- 
merce Commission taking effect prior to any judicial review\ 

NO SUCH POWER ORIGINALLY INTENDED TO BE CONFERRED BY CON- 
GRESS. 

The claim that any such powder was originally intended to be vested 
in the Commission, or was universally supposed to exist, or was 
acquiesced in for ten j^ears or anj^ other time, is absolutely incorrect, 
and yet the disposition to take the step now proposed seems to grow 
largely out of the idea that it is simply giving effect to what C^ongress 
had already deliberately agreed to do when it passed the original inter- 
state commerce act. That such an error coula be responsible for such 
a step is convincing proof of the difficulty of getting people to resort 
to the actual fact for the correction of vague and erroneous impres- 
sions. The report of the Senate select committee in 1886, and the 
repeated declarations of Senators and Representatives in the course of 
the debates, show beyond the possibility of dispute that Congress not 
only did not intend to ^ive the Commission any rate-making power, 
but deliberately and positively refrained from doing soon the distinct 
ground that it would be impracticable and detrimental to the interests 
of the public. There is not a word in the interstate commerce act 
suggesting the idea that the rate-making power was intended to be 
conferred, but everything in the act shows that such was not the 
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intention, and this has been the uniform declaration of the courts on 
the subject. 

No fair-minded man can read the decision of the Supreme Court of 
the United States in the maximum rate cq.se in 1897 witnout appreciat- 
ing that the claim that Congress intended to give the Commission tne I'ate- 
making power is absolutely unfounded; nor was there any general 
acquiescence in this assumption of power by the Commission. Year 
by year, from the time the Commission was established, we find its 
assumption of this power was questioned by the courts and by the 
railroads, and at first by the Conuuission itself. And the Commission 
itself admitted in 1892 that some of the railroads continued to dispute 
its authority to exercise the power. The denial of the power was 
asserted in litigation as early as 1891, was strongly pressed in litigation 
in 1893, and was decided adversely by the Supreme Court in 1896, in 
the first case involving the question which reached that court. It is 
difiicult to conceive how such a departure in legislation can be given 
such an impetus on the basis of such an absolutely unfounded and 
erroneous assumption as that Congress originally intended to give the 
Commission tbe rate-making power, or that its exercise of that power 
was universally acquiesced in for ten years, or any length of time. 

WHY THE ORIGINAL ACT REFUSED TO MAKE THE ORDER SELF- 
EXECUTING. 

Not only is this argument of the supposed original intention of Con- 
gress and the supposed general acquiescence therein made the basis for 
giving the Commission the rate-making power, but it is also being 
made the basis for a number of additional incidents and provisions 
which were never even dreamed of when the interstate-commerce act 
was passed, and which the Commission never pretended were contem- 
plated and never attempted to effectuate. The present plan is to 
make the Commission's orders self -executing without first being exam- 
ined or enforced by any judicial tribunal. This theor^^ was fully con- 
sidered and distinctly rejected when the interstate-commerce act was 
passed on the ground that the Commission was not of a judicial char- 
acter. The present bill does not propose to relieve the Commission of 
its various functions which will always deprive any such tribunal of any- 
thing approaching a judicial attitude. The Commission is still left with 
the duty of detecting ^d prosecuting all violations bj^ the railroads of 
the laws against rebates and the laws requiring the proper use of 
safety appliances; it is still charged with the duty of being the prac- 
tical representative and champion of the shippers in their controversies 
with the railroads; it is still left the duty of scrutinizing railroad acci- 
dents and seeking to ascertain and fix the responsibility therefor, and, 
in general, of supervising railroads for the purpose of making them 
comply with all the existing laws, and it still continues to be charged 
with the duty of studying railroad affairs to see what additional legis- 
lation against them in the interest of the public should be provided. 

That such a tribunal with such duties is likely to have the judicial 
temperament is impossible. The Attorney-General could better be 
made the chief justice of the proposed court of transportation while 
continuing to exercise his present functions than to give the Commis- 
sion with its present functions the power to make self -executing orders 
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which are to become effective without any reall}' judician' tribunal 
first considering them. Certainly no such theory as this was ever 
supposed to have been adopted ])y Congress or was ever universally, 
or at all, acquiesced in, ana yet the same argument of alleged inten- 
tion and acquiescence is being used to sweep this innovation into oper- 
ation along with the other extensive features of the present bill. 
Whether such a combination of utterly incompatible functions clearly 
belonging to distinct departments of the Government can be vested 
in a single tribunal, is an entirely novel question under the Federal 
Constitution which must undoubtedl}' be raised for decision if this bill 
is passed, although on account of the comparatively small importance 
of the State railroad commissions a similar question seems never to 
have been raised as to any of them. 

JOINT RATES. 

There was never any pretense that the original interstate-commerce 
act gave the Commission the power to establish joint rates against the 
will and judgment of the carriers interested, or, in other words, to force 
carriers into involuntary partnerships, and the constitutionality of any 
such provision is open to the gravest doubt, yet this innovation seems 
almost to be incorporated in the present bill with the idea of being 
swept into existence along with the others on the unfounded plea that 
the whole measure is simpl}^ giving etfect to what was supposed to have 
been enacted many vears ao^o. 

RELATIVE ADVANTAGE OF COMPETING LOCALITIES. 

The most that was ever pretended, even by the Interstate Commerce 
Commission under the original act, was the power to prescribe a max- 
imum rate, and the Commission expressly decided it liad no power to 
prescribe a minimum rate, yet the power conferred by the present bill 
IS the power to prescribe a specific rate which can neither be increased 
nor reduced without the consent of the Commission. This will clearly 
enable the Commission to put into effect its theories about what should 
be the relative advantages of competing localities and which will intro- 
duce a sectional, and possibly- political, phase into the administration 
of the interstate-commerce act which was absolutely removed from all 
the theories of regulation which Congress seriously considered when 
the interstate-commerce act was passed. Much of the support for the 
present measure comes from parties interci-ted in particular localities 
who hope to profit by the Commission being able to give effect to its 
theories as to the comparative commercial advantages of competing 
communities, although everyone must, on reflection, appreciate that 
every time the Commission helps one communit}' by such an exercise 
of its power it correspondingly hurts another, and also puts a check 
upon tne most wholesome competition which has ever existed in this 
country — that is, the competition between rival localities or rival 
sources of production for the markets of the country. 
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TRAFFIC MANAGER RATES ONCE ORDERED CAN BE CHANGED ONLY BY 

('OM31IS8ION. 

Moreover, this feature of the bill constitutes the Commission the per- 
petual traffic manager of every rate it assumes to fix, because when 
once tixed it becomes the specific rate which must thereafter be charged 
until the Commission authorizes a change. Consequently, every rate 
the Commission fixes will add to its duties and difficulties, because for 
all time thereafter it will have to supervise that rate, and no change 
can be made to meet new conditions or to correct inequitable results 
which experience may demonstrate without being investigated and 
authorized by the Commission. 

DOES PROPOSED ACT FACILITATE DECISIONS? 

The majority of the committee reports that the present Commission 
has failed to perform its present work in a reasonable time, and yet 
it proposes to confer upon the Commission the most stupendous addi- 
tional powers and duties, and expects these new herculean tasks to be 
performed in a reasonable time, simply because it adds two members 
to the Commission, making it necessary for a body of seven to act on 
all the changes which the commerce of the country may demand in the 
specific rates which the Commission may fix, instead of having those 
matters disposed of by a body of five. The idea that any tribunal, 
whether five or seven, or any other number, should have to sit in judg- 
ment upon the changes necessary to be made in rates in this country 
for the development of commerce, was never at any time in the mind 
of (jongress or in the mind of the people, but this will be the precise 
situation if the present bill is enacted with respect to each rate and 
rate adjustment that the Commission fixes. 

The power and work of an}^ State railroad commission in existence 
are simply infinitesimal coriipared with the power and work of the 
Interstate Commerce Commission under the proposed bill. No state 
in the Union has as much as 6 per cent of the total railroad mileage of 
about 212,000 miles. On an average, not 25 per cent of the traffic of 
an}^ one State is subject to the control of the State commission. As a 
matter of fact, all the really important controversies between compet- 
ing localities (which will furnish b}^ all odds the most important and 
difficult rate-making propositions) grow almost without exception out 
of interstate rate adjustments with which State commissions have 
nothing to do. The Commission, through Judge Cooley as chairman, 
declared many years ago that the adjustment of the claims of rival 
communities in any single State would be an enormous task, but that 
in the Union as a whole it would be superhuman. Therefore, the 
country is utterly without any precedent to support the idea that a 
commission of seven or any other number of men can make, with the 
necessary wisdom and promptness, the changes which commercial con- 
ditions will from time to time /demand in the specific rates and rate 
adjustsments which the Commission may fix under the pending bill, 
even if we assume that the Commission's original orders fixing the 
respective rates and rate adjustments are in themselves wise and 
proper. 
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POWERS CONFERRED CONTROL ALL REGULATIONS AND PRACTICES AFFECT- 
ING TRANSPORTATION. 

The original interstate-commerce act deals primarily with charges 
for transportation and regulations atfecting those charges. But the 
present bill increases its assortment of radical innovations by extend- 
ing the power of the Commission to all regulations and practices what- 
soever ''atfecting the transportation of persons or property." Under 
this bill the regulations and practices which the C'ommission may tix 
need not at all relate to or affect the charges for transportation, but 
the Commission's power will extend to all regulations and practices 
which affect the transportation itself. It is impossible to determine in 
advance of judicial construction how far this innovation goes and how 
much of the practical side of railroad transportation is thus put in the 
power of the Conunission. Practically everything a milroad does 
affects the transportation of persons or property, and apparently the 
Commission is to be given the power to fix all rules ana practices of 
the company which oo affect such transportation, whether they relate 
to rates and charges or not. It is certainly carrying the argument of 
supposed original intention of Congress and supposed acquiescence far 
beyond the limit of reason to put this innovation under its protection 
and to rush through Congress the provision that the Commission maj 
prescribe all practices and regulations affecting transpoilation in this 
country — a matter which has nev^er been seriously presented to Con- 
gress and which appears to have receiv^ed no independent consideration. 

REBATES. 

The fact is that this bill is simply an aggregation of extensive inno- 
vations, and it is the outgrowth of a remarkable series of misconcep- 
tions. One of the most important is that in some way this bill is 
goin^ to aid in the prevention of secret rebates, whereas not a single 
provision of the measure will give the slightest assistance in that direc- 
tion or in the remotest degree help to insure that the highways of 
commerce shall be kept open to all on equa,! terms. The present laws, 
if fully enforced, will stop all rebates, and there is absolutely nothings 
in this bill to strengthen the present laws in that respect or to facili- 
tate their enforcement. On the contrary, this bill is goinff to confer 
such tremendous and really impracticable powers upon the Commission 
as to make it more difficult than ever for the Commission to give the 
necessary time and attention to the paramount duty of discovering and 
preventing secret rebates. Moreover, this bill, by authorizing the 
Commission to prescribe specific rates, which can not be departed from 
without application to the Commission, is going to encourage secret 
rebates, because, when commercial conditions imperatively necessitate 
a speedy reduction in specific rates established by the Commission, it 
will be impossible to get the necessary consideration and action by the 
Commission in time to meet the exigencies of the occasion, and this 
condition will constitute an almost overwhelming temptation to the 
railroads to violate the mandate of the law that the rate fixed by the 
Commission must be observed until changed by the Commission and 
to make secret reductions from such rates for the purpose of meeting 
the immediate necessities of commerce. 

D A p— 05 16 
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TERMINAL TRACKS — PRIVATE REFRIGERATOR CARS. 

Aside from the evil of rebates, the discontent about allowances to 
terminal tracks and about the practices of private refrigerator car 
lines has constituted the most prominent basis of agitation for amend- 
ment of the interstate-commerce act, and yet there is not a word in 
the present bill which seeks to define an}^ more clearly the relation of 
the Commission or of the interstate-commerce act to these terminal 
tracks or to the private refrigerator car lines, so that one of the prin- 
cipal sources of agitation remains absolutely unsatisfied and is still 
left for the consideration of the courts without any assistance from 
Congress. 

PRESENT LAW HAS BEEN CONSTRUED — PROPOSED ACT MUST BE SUBJECT 

OF EXTENDED LITIGATION. 

The status of the present act to regulate commerce has now been 
pretty thoroughly established by the courts, and what can be done 
under it is fairly well understood. The claim that as so construed it 
is unavailing is utterly without support, and though the supporters of 
the new legislation have been repeatedly urged to point to iuHtances 
of failure of the present law wheie the Commission has acted alons^ 
the lines prescribed bj^ the courts, they haVe without exception fail^ 
to do so. The present bill simply amounts to throwing aside the 
reasonably well-defined system which now exists and which has not 
been shown to be insufficient, and to substitute for it a series of the 
most remarkable innovations, many and perhaps all of which will call 
for judicial construction, and to put the whole question of regulating 
interstate commerce into uncertainty for another series of years pend- 
ing final judicial determination of the status of the new legislation; 
and all this is proposed without any demonstration of evils which the 
present act can not remedy, and certainly without any effort to increase 
the effectiveness of the law with respect to the particular evils which 
have excited the greatest attention. 

PRESENT EVILS NOT ANALYZED OR REMEDIES PROVIDED. 

The facts seem to demonstrate conclusively that the present evils 
have not been sufficiently analyzed, and the effectiveness of the present 
law has not been adequately considered. Certainly the relation of the 

})roposed bill to the existing evils is most remote, and there is abso- 
utely no excuse for many of the innovations which are sought to be 
incorporated in the law. The railroads and the commerce of the coun- 
try have no more practical protection under this bill than they would 
have under any other form of drastic railroad legislation which could 
be enacted. The entire subject is too large, the interests involved 
from the public as well as the railroad standpoint are too great, and 
the details to be considered are too numerous and complex to make it 
just or proper that a bill so crude and uncertain as the one now pro- 
posed should receive the sanction and the impetus which would come 
from its passage from either House of Congress. 

To borrow a phrase from one of our most accomplished statesmen, 
the agitation for the amendment of the interstate commerce act is 
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simply a ''fortuitous concourse of unrelated prejudices;"' and the bill 
now proposed does not remove the various causes of those prejudices, 
but launches the country^ on an absolutely untried and uncertain s^^stem 
of commercial regulation without time to consider what is really needed 
and what the bill really means, and yet upon a system which is fraught 
with the gravest menace to the railroads and the commerce of the 
countrv. * 

Walker D. Hines. 
Louisville, Ky., Fehmciry fj^ 1905T 

Mr. Smith. I now ask permission — and this is my most important 
request — that Col. Henry L. Stone, of Kentucky, address you. Col- 
onel Stone has been a soldier, is a lawyer, and is general counsel of 
the Louisville and Nashville Railroad Company. 

Senator Cullom. Is this all you want to say, Mr. Smith ? 

Mr. Smit^h. Yes, sir; that is all I want to say myself. 



STATEMENT Of COL. HEKBT L. STONE, GENEBAL COUNSEL OF 
THE LOUISVILLE AND NASHVILLE RAILROAD COMPANY. 

Colonel Stone. Mr. Chairman, in the brief time that will likely be 
allotted to me this morning I should be glad at least to make a start 
upon one question and be allowed to finish it if the short time the 
committee is to sit will permit. 

Senator CuLLOM. Upon some subject pertaining to this bill? The 

feneral subject we have had discussed until we are almost worn out. 
lease address yourself to this bill; let us see what there is in it. 
Colonel Stone. I want to take up one question which seems to have 
been presented by Senator CarmacK at the last session of the commit- 
tee, the constitutionality of this bill, whether or not the Congress can 
delegate power to a commission to perform a legislative act. 
Senator Cullom. Please address yourself to that. 
Colonel Stone. The power to prescribe rates for transportation is a 
legislative power. The Constitution provides that — 

The Congress shall have power to regulate commerce with foreign nations, and 
among the several States, and among the Indian tribes. 

Also that — 

All legislative powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives. 

This legislative power that is exercised is frequently called, in the 
decisions of the courts, an administrative power, but that it is a legis- 
lative power has been settled by the Supreme Court of the United 
States. In the case of Field v, Clark (143 U. S., 692) the question of 
the power of Congress to delegate legislative power was before the 
court. In considering the constitutionality of the act of October 1, 
1890, containing certain reciprocity features, allowing the President 
to suspend the operation of that act, the act was upheld simply because 
the court held tnat the act, in so far as it conferred this power upon 
the President, was administrative; that the terms of the act as to tariff 
and regulations were prescribed by Congress; that power was only 
vested m the President to suspend the operation of the act by proc- 
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lamation after the ascertainment of certain facts. In tiiat case Mr. 
Justice Harlan, delivering the opinion of the court, said: 

That Congress can not delegate legislative power to the President is a principle uni- 
versally recognized as vital to the integrity and maintenance of the system of govern- 
ment ordained by the Constitution. 

In that case Mr. Justice Lamar, in a separate opinion (in which Mr. 
Chief Justice Fuller joined), dissented from the proposition maintained 
in the opinion of the majority. of the court that the reciprocity pro- 
vision of said act was valid and constitutional legislation, but concurred 
in the affirmance of the judgment of the court below. On this point 
he states (Ibid., 697): 

"We think that this particular provision is repugnant to the first section of the first 
article of the Constitution of the United States, which provides that **all legislative 
powers herein granted shall be vested in a Congress of the United States, which shall 
consist of a Senate and House of Representatives." That no part of this legislative 
power can be delegated by Congress to any other department of the Government, 
-executive or judicial, is an axiom in constitutional law, and is universally recognized 
as a principle essential to the integrity and maintenance of the system of government 
ordamed by the Consitution. The legislative power must remain in the organ where 
it is lodged by that instrument. 

Now, is this a legislative power? 

Senator Foraker. I think we are agreed about that. The question 
is now, if you are going to apply that decision, whether or not dele- 
gating this power to a commission is the same as delegating it to a 
coordinate branch of the Government, the executive or the judicial. In 
other words, is not this Commission a part of the legislative depart- 
ment of the Government? Does it not belong to the legislative 
department instead of to either of the other departments? 

Colonel Stone. From a constitutional standpoint I think there is no 
ditference. If the power can not be delegatea to a coordinate branch 
of the Government it can not be delegated to a subordinate commission 
or body. 

Senator Foraker. I do not know but you are right. I only call 
your attention to it in order to get your views. 

Colonel Stone. I desire to call attention to some phases of the 
Maximum Rate Case (167 U. S.) suggesting this question of the power 
to prescribe rates. In the course of the opinion, delivered by Mr. 
Justice Brewer, it is said (Ibid., 499): 

It is one thing to inquire whether the rates which have been charged and collected 
are reasonable — that is a judicial act; but an entirely different thing to prescribe rates 
which shall be charged in the future — that is a legislative act. 

Further on the extent of the powers of the Interstate Commerce 
Commission are defined as follows (Ibid., 501): 

The power given is the power to execute and enforce, not to legislate. The power 
given is partly judicial, partly executive and administrative, but not legislative. 

The nature of the power conferred is described as follows (Ibid. , 505) : 

The power to prescribe a tariff of rates for carriage by a common carrier is a l^s- 
lative and not an administrative or judicial function, and, having respect to the large 
amount of property invested in railroads, the various companies engaged therein, the 
thousands of miles of road, and the millions of tons of freight carried, the varying 
and diverse conditions attaching to such carriage, is a power of supreme delicacy and 
importance. 
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Finally the court said (Ibid., 511): 

Our conclusion then is that Congress has not conferred upon the Commission the 
legislative power of prescribing rates, either maximum or minimum or absolute. As 
it did not give the express power to the Commission, it did notj intend to secure the 
same result indirectly by empowering that tribunal to determine what in reference 
to the past was reasonable and just, whether as maximum, minimum, or absolute, 
and then enable it to obtain from the courts a peremptory order that in the future 
the railroad companies should follow the rates thus determined to have been in the 
pai!?t reasonable and just. 

In Interstate Commerce Commission v. Alabama Midland Railway 
(168 U. S., 161, 162), speaking of the assignments of error complaining 
of the action of the lower court in not rendering a decree for the 
enforcement of those portions of the order of the Interstate Com- 
merce Commission which prescribed rates to be thereafter charged by 
the defendant railroad companies for the transportation of goods, the 
court said: 

Discussion of those assignments is rendered unnecessary by the recent decisions of 
this court, wherein it has been held, after elaborate argument, that Congress has 
not conferred upon the Interstate Commerce Commission the legislative power of 
prescribing rates, either maximum or minimum or absolute; and that, as it did 
not give the express power to the Commission, it did not intend to secure the same 
result indirectly by empowering that tribunal, after having determined what in 
reference to the past were reasonable and just rates, to obtain from the courts a 
peremptory order that in the future the railroad companies should follow the rates 
thus determined to have been in the past reasonable and just 

In the speech of Mr. Hepburn in the House, in advocacy of this bill, 
he said: 

Now, we do not propose to give the Commission all the power of the Congress, but 
we give them the power to establish a reasonable rate. When? When they have 
ascertained that the present rate is unreasonable. That imposes two classes of duties 
upon them — the judicial duty or function of determining whether or no a given 
rate is unreasonable; the legislative function of, when they have so found, saying 
what shall be a reasonable rate, so that there may be presented to the court, not only 
a question of whether they have wisely performed this latter duty, but there is the 
other jurisdictional question, that may be raised in any of the courts, whether they 
have the right to act at all in the matter of fixing a rate. 

Much has been said concerning a certain clause in the opinion of 
Mr. Justice Brewer in the Maximum Rate case, and that is tnis: 

The present inquiry is limited to the question as to what it Tthe Congress) deter- 
mined should be (tone with reference to the matter of rates. Tnere were three obvi- 
ous and dissimilar courses open for consideration. Congress might itself prescribe 
the rates; or it might commit to some subordinate tribunal this duty; or it inight 
leave with the companies the right to fix rates, subjec;t to regulations and restrictions, 
as well as to the rule which is as old as the existence of common carriers, to wit, that 
rates must be reasonable. There is nothing in the act fixing rates. (167 U. S., 494. ) 

The question before the court in that case was simply what Congress 
had undertaken to do by the act of 1887 to regulate commerce; it was 
not a question as to what Congress could do constitutionally, but what 
it had done. They said in that case, emphatically and expressly, that 
the power had not been conferred. They did not pass upon the ques- 
tion, because it was unnecessary, whether the power existed in Con- 
gress to confer upon the Commission the power to make rates. So 
that much of the opinion is dictum — I say it with all respect — because 
the point decided was as to what Congress had done, not what it could 
do. I know of no decision of the Supreme Court saying expressly 
that this power can be conferred constitutionally by Congress. There 
is no precedent, therefore, in the way which holds the contrary. 
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Senator Newlands. How is it with the State courts f 

Colonel Stone. 1 was intending* to speak of the State courts. Many 
of the State courts have held that under their State constitutions and 
statutes power can be conferred upon a commission to prescribe rates. 
It will be found, however, that in many State constitutions the legis- 
lature is given the express power to pass such laws, vesting not onlv 
administrative but legislative and judicial powers in a commission. It 
is so in Virginia, as admitted in the statement of Judge Crump 
recently made before the House committee. They also have such a 
provision in the constitutions of Georgia, Florida, and some of the 
other States. 

But, however that may be, the Federal courts are bound by the con- 
struction given by the highest court to the State constitutions and the 
State laws. It makes no sort of diflference then whether State consti- 
tutions can be found to the effect that such power can be conferred by 
the legislature. 

Now, if time permits, I want to speak briefly upon this particular 
bill that is before the committee. 

In the first place, this bill undertakes to grant the power which I 
have questioned — to give jurisdiction to this Commission to fix a rate 
upon the complaint that is provided for in section 13 of the original 
act. That complaint may be preferred by anyone, whether interested 
or not; by any sort of association, individual, or corporation, and it 
may even be made bj^ the Commission itself, because it is provided in 
that section of the original act that a complaint instituted by the Com- 
mission as the result of its inquiry shall have the same force and effect 
as if it had been a formal complaint made by anyone else. 

This power proposed by the Esch-Townsend bill to be conferred, 
while ostensibly relating to a particular rate upon one commodity 
or of one company, really confers the rate-making powder upon 
the Commission for all companies and all commodities. In other 
words, it grants a general rate-making power over any and all lines 
of transportation. 

Senator Cullom. Have you the bill before you? 

Colonel Stone. Yes, sir. 

Senator Cullom. Read that provision, if you will, and let us see 
what it says. I do not remember it myself. 

Colonel Stone. Section 1 provides — 

That whenever upon complaint duly made under section thirteen of the act to 
regulate commerce the Interstate Commerce Commission shall, after full hearing, 
make any finding or ruling, declaring any existing rate for the transportation of 
persons or property, or any regulation or prac^tice whatsoever affecting the transporta- 
tion of persons or property to be unreasonable or unjustly discriminatory, the Com- 
mission shall have power, and it shall be its duty to declare and order what shall be a 
just and reasonable rate, practice, or regulation to be charged, imposed, or follow^ed 
in the future in place of that found to be unreasonable or unjustly discriminatory. 

The point 1 make is that it is not confined to any particular rate. 
The complaint may be general in its character, embracing a number 
of companies and a number of commodities. And when the Commis 
sion shall have decided that a rate is unreasonable the way is open, 
according to the provisions of this bill, for it to prescribe rates in lieu 
of those adjudgea to be unjust or unreasonable. 

Senator Carmack. That is section 13? 

Colonel Stone. Section 13 of the original act. 
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Senator Carmack. What does it provide? 

Senator Foraker. That the Commission shall investigate upon com- 
plaint by anybody. 

Colonel Stone. By anybody, whether interested or not. Further- 
more, this bill provides what may be done after full hearing, but there 
is no notice expressly provided for to parties affected until the order 
has been made and then the order becomes effective after thirty davs'* 
notice to the parties affected. There is no review until after the order 
has become self -executed. This review provided in the Eseh-Townsend 
bill is nothing more than a right that already exists under the Federal 
Constitution to attack a rate that is unjust, that amounts to confisca- 
tion, or that deprives one of his property without due process of law. 

The committee adjourned. 



Senate Interstate Commerce Committee, 

Monday. Fehruai-y 20, J9()'K 

STATEMEHT OF COL. HEN&T L. STOKE— Ck>ntinaed. 

Tlie Chairman. Colonel Stone, vou niav proceed. 

Colonel Stone. Mr. Chairman and Senators, assuming, for the 
sake of the argument, that this bill, if enacted by Congress, has con- 
ferred in a constitutional manner the power to legislate upon rail- 
road rates — which, to say the least, is a doubtful grant of power on 
the part of Congre^ss — I want to present for the consideration of the 
committee some of the objections to the provisions of this particular 
bill I'ef erred to the committee, iaiown as the Esch-Townsend bill, 
that has passed the House. 

I have already stated that the powers granted are of a general 
character: that they are not limited to isolated cases that may be 
taken up, upon complaint, against one particular company; but that 
in connection with section 13 of the original act, where it is provided 
that complaints may be made by associations, societies, individuals, 
or corporations whether they are interested or not in the existing 
rate, it will be easy enough for a complaint to be framed that will be 
far-reaching in its character — not only affecting one railroad, but 
many railroads; not only affecting one rate, but many rates. No 
better illustration of that can be found than that, even under the 
limited pow^ers of this Commission, when they assumed that the 
power of fixing rates for the future had been conferred upon them 
by the original act, they, as shown in the Maximum Rate case, re- 
ported in 167 U. S., undertook, upon certain traffic in the future 
between Chicago and Cincinnati in the North and various points in 
the South, to fix a maximum rate not only upon one railroad, but 
some 15 or 20 railroads interested in that traffic, and which decision 
it has been estimated affected 2,000 different rates between those 
points. 

Senator DoLLI^^ER. Was your road a party to that suit ? 

Colonel Stone. Yes, sir; a very interested party. 

Senator Dolliver. Some time during the course of your statement. 
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if you have tinie, I should like to have you point out what there was 
in the order of the Commission in that case that was in violation of 
the ordinary rules of commercial fair dealing between two sections 
of our country. 

Colonel Stone. As to the fairness of the rate I am not prepared to 
enter upon that subject. They undertook to fix a maximum rate 
beyond which these railroads should not go. 

Senator Dolliver. It appears that the associated railroads of the 
South were basing their charges upon a pooling arrangement thirty 
years old, one made before the city of Chicago became a manufac- 
turing city, and the object of the Commission, it was understood, was 
to correct discriminations against manufactured products of the 
West trying to get into the southern market on terms of competition 
with New York, Boston, and other seaboard cities. 

Colonel Stone. That may have been the object, and the rate may 
have been right and reasonable in itself ; but I only referred to that 
instance by way of showing that if this Commission acted under an 
act of Congress in such a maimer, affecting so many rates and so many 
railroads upon simply one complaint, when it did not have the power 
to fix future rates, there is no reason to expect that it will do less 
upon a complaint when it is expressly clothed with this power of leg- 
islating upon future rates. 

Senator Dolliver. The coniplainants in that case were the com- 
mercial bodies of the cities of Cincinnati and Chicago, and they were 
obviously the parties directly in interest. They did not seek to dis- 
turb any rates except the ones they claimed discriminated adversely 
against them. 

Colonel Stone. There is a good deal of complaint, as we discover 
from the newspapers now, concerning the shipment of ffrain from the 
Northwest, from Chicago, for instance, by way of the Illinois 
Central and other railroads to the (xulf ports. New Orleans, Mobile, 
and other points, at a less rate than for grain or other products of 
like character shipped to New York. The New York Produce Ex- 
change has made complaint as affecting the Unas from Chicago to 
New York, and asked that the ratas be fixed so that New York will 
not be at a disadvantage. Upon that complaint, made by the New 
York Produce Exchange, the committee will se^ at once that the 
Commission will have a jurisdictional fact or foundation to act upon 
that will affect all the rates between Chicago and New York and 
betAveen Chicago and the Gulf ports — affecting many railroads as 
well as many ratas. 

So when I contend that the power proposed by this bill to be 
granted is not merely against one company or one rate, but is a 
general power, I think I am sustained by the language of the bill 
as well as by the history of the acts of the Commission heretofore. 

But I want to call the committee's attention to another objection 
to the bill, and that is the provision that the order shall take effect 
within thirty days, of its own force; that before any court has had 
an opportunity to investigate the facts, to ascertain whether the rates 
prescribed for the future are reasonable or not, after the existing 
rate has been condemned the final order fixing a rate for the future 
upon the same commodities goes into effect. A great deal has been 
said about restraining orders and other processes that may be issued, 
but there is no direct -express provision allowing the court of trans- 



DUTIES AKD POWERS OF INTERSTATE COMMERCE COMMISSION. 249 

portation to ^^usI)end or supercede the order made bv the Coniiiiissioii. 
It is only a discretionary matter at most with the court of transporta- 
tion, and in order to reach that result a bill in equity must be filed, 
adressed to the chanceUor, and there is no provision that an^'thing 
mav be introduced before him, bv wav of affidavits or otherwise, to 
authorize him to issue a restraining order or preliminary injunction 
staying the final order of the Commission on the subject. 

I venture to say that not in the judiciary system of any State of 
this Union is there a similar provision, that where an appeal is allowed 
or biU for review of an order there is not also allowed a suspension, 
a supersedeas, especiaUy where sufficient bond is given to protect the 
parties interested. The appeal should be a direct one, without requir- 
ing the filing a biU in equity to impeach the reasonablene^ of an qrder 
of this kind. The appeal should be direct from the order of the Com- 
mission to the court of transportation, and if Hie parties affected, the 
railroad company concerned, desire to do so the privilege should be 
granted to supersede, with sufficient surety, the order of the Commis- 
sion, so as to protect aU parties interested in or affected by this new 
rate pending litigation in the court of transportation. 

Senator Foster. Colonel Stone, in the event the decision went 
against the railroad, who would get the benefit of that bond ? 

Colonel Stone. I assume that the bond might be made for the use 
and benefit of all shippers affected adversely by the appeal. The 
companies might be required to keep an account of all the shipments 
pending litigation, so that there would be no trouble to ascertain who 
the shippers were and the amount of the difference between the rate 
as it formerly existed and the new rate, provided the new rate was 
sustained by the court of transportation. 

Senator Foster. Who would suffer — ^the shipper or the ci)nsumer? 

Colonel Stone. If the existing rate was one tliat the court should 
finally hold had been reasonable the railroad company would suffer 
the loss sustained if it did not have the right to suspend or supersede. 

Senator Foster. I mean in the event the railroad lost the suit and 
in case the bond became exigible by reason of the decision against 
the road, who would be the parties to institute proceedings upon that 
bond, or who would be the beneficiaries of the bond ? 

C/olonel Stone. Primarily the shipper would be the beneficiary, 
though it might be the fact that the consumers or parties who pur- 
chased the commodities shipped would be. 

Senator Dolliver. There would be no way to distribute the pro- 
ceeds of the bond to the public ? 

Colonel Stone. Not in that case. 

Senator Newlands. The contention is, Colonel Stone, that in such 
a case the shipper who fastens this additional cost upon his customers 
or upon the general public, if he gets the difference betw een the old 
rate and the new, having already been compensated, yet receives addi- 
tional compensation, whereas the people really injured get no in- 
demnity. 

Colonel Stone. That is true in a measure. 

Senator Newlands. Can you suggest any method that would give 
the indemnity to the persons who really suffered by reason of the 
exacted rate ? 

Colonel Stone. It would be very difficult, if not impossible, to 
protect the consumer in a case like that. But the consumer would 
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only pay according to the existing rate at last, and he ought not to 
ask or to expect more so long as there had not been a judicial determi- 
nation of the unreasonableness of the rate. On the other hand, the 
railroad company would lose the difference between the existing 
rate and the rate fixed by the Commission pending litigation, without 
any relief whatever. 

Senator Newlands. How long a time ought such a litigation to 
consume ? 

Colonel Stone. That would depend very largely upon the volume 
of proof taken on each side. It might involve the earning, disburse- 
ments, and operating expenses of a railroad company; it might go 
into very intricate questions ; the proof might be lengthened consid- 
erably. So it is impossible to fix any definite time within which 
litigation of that character could be determined. 

Senator Newlands. But, judging from experience, I assume that 
some of these cases must take three or four vears before thev are de- 
termined ; is not that so ? 

Colonel Stone. Such litigation has lasted that long. 

Senator Newlands. Is there any way you could suggest to bring 
such a case to a speedy determination, say within six months ? 

Colonel Stone. Under the existing law such litigation as arises 
may be expedited by the courts and be first heard in preference to 
other litigation. 

Senator Newlands. But is there no way, then, that you can suggest 
of doing justice to the great public as well as to the railroads f I 
can understand how it would be unjust to deprive a railroad of a 
revenue which was afterwards determined bv the court to have been 
entirely proper; and, on the other hand, it would be very unjust to the 
public to have the railroad collecting an unreasonable rate for four or 
five years, a rate which the court fanally determines to be an unrea- 
sonable one. What middle ground can you suggest that would be 
fair to both sides ? 

Colonel Stone. I am at a loss to state. But I want the Senator to 
consider this fact: That if a bond is given by a railroad company 
with sufficient surety to protect the shippers at least, the company is 
at once interested in shortening the litigation, in hastening the 
decision that shall be final, because the liability will be the sooner 
determined, and there will be less liability resting upon the company 
finally if the rate fixed by the Commission should be sustained. 

Senator Newlands. Is that so, that there is less liability'^ Does 
not the company simply restore what it had illegally collected? And 
if it illegally collects for two years, it restores simply what has been 
collected during that time, or if it has illegally collected for three 
years it simply restores what has been collected during that time, so I 
do not see that any additional loss is devolved upon the railroad 
company. 

Colonel Stone. There has been no judicial determination of the 
question of the reasonableness of that rate, however, until the court of 
transportation passes upon it. The only determination of that ques- 
tion has been made by a nonjudicial body, and we do not think that 
litigation of this character should be put upon a different footing 
from other litigation. 

Senator Newlands. Would not the railroad be more apt to speed 
the proceedings in order to reach an early conclusion and would there 
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not be ivioi-e lilxelihooci of a speedy legal determination of the ques- 
tion if we should let the law stand as it is than if we should follow 
your suggestion '( 

Colonel Stone. I hardly think so, and certainly the parties would 
not be protected from injustice and loss so well. 

But I want to pass to another subject. 

This bill excludes any proof on appeal except that which has been 
brought before the Commission. I claim that that provision is un- 
constitutional, and many coui-ts have so decided. 

Senator Dolliver. Does it not permit newly discovered evidence to 
be adduced ? 

Colonel Stone. The provision is that only such proof can be used 
in the court of transportation on appeal as did not exist at the time 
of the hearing before the Commission or such as could not have been 
then known by the parties affected if they had been diligent. 

Senator Dolliver. Is not that in substance the present law as re- 
gards newly discovered evidence ? 

Colonel Stone. That is confining this inquiry in the court of trans- 
portation to the proof already introduced by the parties. The Com- 
mission is a nonjudicial body, and may have made an erroneous rul- 
ing; not being even required to be composed of lawyers under the 
statutes, it may have excluded competent proof offered by the railroad 
companies, and so that would not be in the record. In the record, 
which is made a part of the proceedings on appeal and is filed with 
the court of transportation, competent testimony may have been thus 
excluded, and under the provisions of this bill the railroad company 
is confined to that proof which was allowed to be introduced before 
the Commission. In other words, I contend for the railroad com- 
pany that the proceeding should be tried de novo, and that proof 
should be allowed in addition to that which had been offered before 
the Commission, if it be competent proof. 

Senator Dolliver. Our object is to get a Commission that would 
act as a court would act between contending parties. Would it be 
fair to the Commission to permit the roads to let their presentation 
of evidence go by default, and rely upon a trial de novo in the court 
of appeals ? 

Colonel Stone. I think so. 

Senator Dolliver. It does not strike me so. 

Colonel Stone. The parties ought to be fully heard before the Com- 
mission, and if they have not been they ought to be allowed a full 
hearing in the court of transportation. 

Senator Dolliver. I see no reason whv the railroads should not 

« 

present their whole case to the Commission. 

Colonel Stone. It mav be that thev would. 

Senator Dolliver. The Commission should not, of course, make 
orders or decisions upon an imperfect record or in the absence of a 
full presentation of the facts, and it seems to me that we ought to 
give the Conmiission's finding the dignity of at least having been 
based upon a full knowledge of the situation. 

Colonel Stone. This bill provides for a judicial review. The 
court, however, must start in its investigation with the presumption 
that the rate for the future is reasonable. The courts have expressly 
decided that in all investigations of this kind, the court, when it 
comes to inquire into the reasonableness of the rate fixed by the Com- 
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mission, starts with the presumption that the rate is reasonable. 
That was decided in the recent case of the Minneapolis and St. Louis 
Railroad Company v, Minnesota. (186 U. S., 257.) The court in 
that case says : 

The presumption is that the rates fixed by the Commission are reasonable, 
and the burden of proof is on the railroad companies to show the contrary. 
(Citing Dow v. Bfeidelman, 125 U. S., 680; Chicago, etc., R. R. Co. r. Tompkins, 
176 U. S., 173.) 

If the only proof that can be considered by the court of transporta- 
tion is such as has been introduced before the Commission, then there 
is no proof allowable by the court of transportation to overcome this 
presumption of reasonableness. In other words, seven men may have 
decided the rate fixed for the future to be reasonable, and five judges 
are to pass upon the same proof as to whether the rate fixed is reason- 
able or not, starting with the presumption that it is; so that there 
is no way provided by which this prima facie reasonableness of the 
rate fixed can be overcome in the court of transportation. 

Senator Dolliver. I should like to hear you a little more fully 
upon the rights of the railroad defendant, if it should not have pre- 
sented its evidence in full and complete detail to the CJommission 
which we are creating, so as to enable it to decide this matter. 

Colonel Stone. In the first place there is no time fixed for what 
is called a full hearing in this bill. We have no limit prescribed. 
Much of the proof that would be competent upon a question of fact 
might be erroneously excluded by this nonjudicial body, and there 
would be no relief in the court of transportation for the railroad 
company if that court could not allow the proof to he introduced 
that was excluded before the Conmiission. 

Senator Dollivek. Suppose an amendment should provide that the 
court of transportation, upon the state of affairs being presented to 
it, should direct the railway commission to take further testimony. 
That would cover the objection, would it not? 

Colonel Stone. Yes; if that were allowed; but there is no provi- 
sion that the court of transportation shall allow the proof that was 
not introduced before the Commission to be introduced before it. 

Senator Newi.ands. Do you iniderstand that, under the bill, the 
court of transportation has to take the record which is presented 
to it? 

Colonel Stone. The proof that was given before the Commission ; 
yes. 

Senator Xeavlands. Suppose the court of transportation deter- 
mines that an error of law has been committed in excluding certain 
evidence presented by the railroad. A^^lat would be the action of the 
court, then, under the Esch-Townsend bill, as you understand ? 

Colonel Stone. I understand that the court of transportation is 
powerless to allow further proof unless such proof was nonexistent 
at the previous hearing beiore the Commission or unless diligence 
could not have made it known at that time. 

Senator NEWiiANos. Your contention is that if the court of trans- 
portation came to the conclusion that the Commission erred in ex- 
cluding the testimony the court could not admit it? 

Colonel Stone. Not if the provisions of this bill be literally 
enforced. 
Senator Foster. Why could not the objection you have just stated 
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to the bill be obviated by providing that all evidence may be preserved 
by bills of exceptions, so that whatever was excluded bv the Commis- 
sion could be set forth, and in that way be brought before the court? 

Colonel Stone. A provision of that kind might cover it. 

Another provision of this bill allows the Commission to fix a new 
rate, not merely a maximum rate, but also a minimum rate. In 
other words, the new rate that is established, although it might be 
unreasonable, is yet the established and fixed rate. Even where 
there was competition between railroad companies and between locali- 
ties, it is not in the power of the railroad company to reduce the rate, 
although that rate extended to all shippers of like commodities, with- 
out obtaining permission from the Commission to lower the rate. 

Senator Foster. AVhat is the provision of the bill you refer to? 

Colonel Stone. This bill savs that the rate fixed shall be a pub- 
lished rate, and in the original act the published rate can not be de- 
parted from, neither increased or decreased. 

Senator Dolliver. AVithout notice. 

Colonel Stone. Without notice. So that involves the obtaining of 
the consent of the Commission, delay, and all that friction. This 
would destroy competition if the Commission did not see fit to allow 
the rate to be lowered between companies as well as between locali- 
ties. That would engender, in all probability, strife and contention 
betw^een different companies and localities. Much of the support of 
this measure, from. the investigation I have made of it, comes from 
rival communities or cities that want the same rate extended, not only 
by the same line of railroad to localities, but by all railroads running 
into each city or community. We hear a great deal about wanting 
competition, and yet this bill prevents it effectually if enacted and 
enforced. 

The Commission is given power and control not only over the 
charges upon transportation of persons and property, but is given 
full power and authority over all practices and all regulations that 
affect the transportation of persons or property, whether remotely 
or directly. The number of cars, schedules of trains, terminal facil- 
ities, places of stopping all trains, and a thousand and one things 
enter into this broad provision, which allows this Commission to deal 
with practices and regulations which may affect, directly or indi- 
rectly, the transportation of persons or property. This is a new 
power not even mentioned in the original act, and is certainly an 
extraordinary one with which to clothe this Commission. It would 
take away from those in charge of them now, in effect, the manage- 
ment and conduct of the railroads. No practice that might meet the 
condemnation of this Commission could be enforced by the railroad 
companies under the provisions of this bill. 

Senator Newi.ands. Colonel Stone, going back to the matter we 
were discussing a few minutes ago, I find in section 12 of the Esch- 
Townsend Act the provision that — 

No evidence on behalf of either party shall be admissible in any such suit or 
proceeding which was not offered, but which with the exercise of proper dili- 
gence could have been offered, upon the hearing before the Commission that re- 
sulted in the particular order or orders in controversy ; but nothing herein con- 
tained shall be construed to forbid the admission, in any such suit or proceeding, 
of evidence not existing, or which could not, with due diligence, have been known 
to the parties at the time of the hearing before the Commission. 
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Do you not understand that under that, if the raih'oads should 
offer certain testimony before the Commission, which was improperly 
excluded, they could oflFer that evidence again before the court of 
transportation, and that if the court should determine that it had 
been improperly excluded bv the Commission it could then be admit- 
ted? 

Colonel Stone. It is owing to the construction to be given to the 
word " offered.-' In my opinion, in the connection in which it is used, 
it means introduced, or allowed to be presented and considered before 
the Commission. There is no provision for making up a bill of excep- 
tions as to what testimony was offered and rejected. 

Senator Newlands. Your contention is that if the testimony was 
offered and excluded, it constitutes no part of the record ? 

Colonel Stone. I confess that I do not know how the court of 
transportation might construe that provision, but, as I construe it, I 
think it prevents the consideration of any evidence not introduced 
before the Commission. 

Senator Newlant>s. I do not think it would have that interpreta- 
tion. 

Colonel Stone. There is no provision for a bill of exceptions to 
embody proof that might have been offered and excluded erroneously 
by the Commission, and luiless a provision of that kind were incor- 
porated in the bill there would be no power to do it. 

Senator Newlands. But I imagine that if certain testimony were 
offered before the Commission and were excluded, the record would 
show that fact, and then if the record went up to the court of trans- 
portation and the railroads should again offer the evidence, the only 
question would then be as to whether it had been offered before anH 
excluded, and that would appear from the record. 

Colonel Stone. That would be the course in a court of justice, Sen- 
ator, but this Commission is not a judicial body, and in the absence 
of a provision designed to preserve such evidence, I do not see how it 
could be considered by the court of transportation or how it could be 
a part of the record. This measure and others like it, which hav^e 
been introduced having for their object the clothing of the Interstate 
Commerce Commission with power to prescribe rates, are supposed 
by many to prevent the practice of allowing rebates or secret rates and 
other devices that prevent the shippers, large or small, from being 
placed on the same footing. I have been unable to see how rates fixed 
by the Government, through the Commission, could not be evaded 
just as well as the rates that are fixed b}^ the companies and published 
as their fixed rates under the present law. 

I want to say for the company that I represent before the committee 
that if the law already upon the statute books is not sufficiently rigid 
and severe, we are entirely willino: that it may be made so bv anv 
enactment of Congress. The Louisville and Xashville Railroad Com- 
pany has never violated this provision of the law; its books are open 
for inspection, and I am instructed by President Smith to say that the 
law can not be made too severe for him and his company on that 
branch. 

Senator Dolliver. What would you say. Colonel Stone, as to the 
creation of a body of interstate commerce inspectors possessed with 
powers similar to those of examiners of national banks f 

Colonel Stone. Our company is perfectly willing:, if it should be 
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SO enacted. Mr. Smith lias been before the committee. Tie has made 
a statement of liis views of this measure. They are entitled to some 
weight by reason of the fact that he is a practical railroad man of 
large experience. His views as presented to yon have the merit of 
sincerity, and I trust that every Senator on this committee will read 
them. T have not read his statement myself, but I know generally 
his views upon a measure of this kind. Born in the Catskill Moun- 
tains, spending his youth in the State of New York, and his early 
manhood in northern Illinois, he became a railroad man at the age 
of 22. WTien the civil war broke out he was at Stevenson, Ala. At 
the a^e of '21 he had charge of all the transportation of troops and 
supplies for (leneral Sherman's army in northern Georgia. He has 
been a railroad man for forty-six years. With the exception of three 
years, when he was connected with the Baltimore and Ohio Railroad, 
he has been with the Louisville and Nashville road. 

That road, when he first became connected with it, only had an 
insignificant line of 185 miles from Louisville to Nashville. Under 
his management and control it has extended and l)een enlarged until 
the system to-day co\^ers J^,()00 miles of road operated by that com- 
pany, and, with the affiliated Unas in which the company is interested, 
over (),000 miles, running and extending into thirteen different States. 

Senator Dolliver. A\ith what roads is it affiliated? 

Colonel Stone. It has control, by owning a majority of the stock 
and other interests, of many roads, principally the Nashville, Chatta- 
nooga and St. Ijouis Railway C/ompany, in which it owns a majority 
of the stock. The capital stock of this company, $60,000,000, is 
worth on the open market to-day, $140,000,000. When Mr. Smith 
took charge of the road it was not worth 25 cents on the dollar. Its 
$110,000,000 of bonds are at a premium on the open market, its 4 per 
cent bonds being worth to-day 103. 

So I say a man like Mr. Smith, who lias sturdy connnon sense and 
honesty, who has had experience in the railroad business, tells you 
that this measure will be disastrous to his interests and those he repre- 
sents in that property it is worth considering ; it is worth more than 
that of thex)rists and those who have no practical knowledge of such 
affairs. 

There is no clamor in the section through which the lines of this 
road run. Thei-e is none at the city of Jjouisville. There is none in 
any principal city of the South that I am aware of. Theie is no 
(romplaint against the rates of this company that they are too high. 
They are lower to-day than they have been in its history. I under- 
stand the Interstate Commerce Commission to have said repeatedly 
in their reports that there is no substantial complaint anywhere in 
the United States against the rates fixed by railroad companies. 

Senator Carmack. A^'hat you mean is no complaint against the 
amount? 

Colonel S'JXJNE. I mean the amount of the rates. 

Senator Dollfvek. There is complaint in western cities, like Qhi- 
cago, against the joint rate from Chicago to southern points for a 
distance very much less than the distance between the same southern 
points and the cities of Boston and New York on manufactured prod- 
ucts; that is, there is complaint that the rates on manufactured 
products to southern points are very much greater than the rates from 
New York and Boston to the same southern points. 
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Colonel Stone. Shall Congress go into that question and legislate 
in the interest of Boston against New Orleans ? 

Senator Dolliver. But 3ioes, for example, made in Chicago and in 
other cities similarly situated, it seems to our people, should have access 
to the southern markets on equal terms with the Northeastern States, 
the distance being about equal. This maximum-rate case you have 
referred to was instituted by the protest of western manufacturers, 
not against all rates, but because under the old Green River pool — 
was that the name of the pool ? 

Colonel Sto2«l I do not know. I was not engaged in railroad 
business at that time. 

Senator Dolliver. It was because the joint rates were deliberately 
fixed so high that agricultural products could not be sent to the 
^uthern market, and the southern railroads appear to have been 
parties to those joint rates. That was the maximum rate case. 

Colonel Stone. Is it in the power of Congress or of this committee 
to remedy anything of that kind ? 

Senator Dolliver. We have tried, in the interest of interstate 
commerce, to prevent discriminations against all localities. 

Colonel Stone. While the distance from Chicago to New Orleans 
is practically the same as from Boston to New Orleans, yet the 
incline from Chicago to New Orleans enables railroad companies to 
ship products to that point more easily and at less expense than from 
Boston. There are a great many natural advantages, all of which 
have to be considered when you undertake to equalize rates. 

Senator Dolliver. But take the rate from Boston to Atlanta on 
boots and shoes, why should that be less than the rate from Chicago 
to Atlanta, when the distance from Chicago to Atlanta is very much 
less? 

Colonel Stone. Because there is water transportation for a large 
part of it. 

The Chairman. Competition? 

Colonel Stone. Competition. 

Senator Dolliver. Water competition for what distance? 

Colonel Stone. There is a navigable river from Savannah to 
Augusta, not a great way from Atlanta, and the rail transportation 
is only from the latter city to Atlanta. 

Senator Dolliver. Do you think the entire differential from Chi- 
cago on that class of goods is based on the water transportation 
proposition ? 

Colonel Stone. The diiferentials might depend somewhat upon 
distance. 

Senator Neavlands. You mean from Chicago? 

Colonel Stone. Yes, sir; in that instance. But you have got to 
allow railroad companies and those engaged in that kind of indus- 
tries in competing with each other to take advantage of natural 
conditions as well as other conditions. 

Senator Dolliver. But these affiliated roads of which you have 
spoken seem to have reduced competition to very much less stress 
than formerly existed. 

Colonel Stone. There may be compensation, Senator ; Boston may 

come out in the long run about even anyway, if it is discriminated 

against in the matter of rates on grain, for it gets the benefit of a 

cheaper rate on its shoes. 

Senator Dolliver, What struck lae ^wsi^ tVia i«ict that this old 



DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION. 257 

agreement, which seems to have dated back before the Chicago fire- 



and which was perfectly proper at the time it was formed, because 
western cities were not then manufacturing cities — ^has stood there 
for thirty years, and now that Chicago has become a great manufac- 
turing city, yet that discrimination remains there, and when they 
finally got the Interstate Commerce Commission to issue a very mild 
order in respect to it, the interstate-commerce act was practically 
nullified by the decision of the court. 

Colonel Stone. No; I say it was simply construed by the Supreme 
Court holding that the power never was granted. 

Senator Dolliver. I do not want to be understood as decrying the 
correctness of the decision, but we want somebody to inquire into the 
reasonableness and justice of that situation. 

Colonel Stone. That is one power that is sought to be given to the 
Commission, but they will certainly have a large contract on hand 
if thev undertake to execute it. 

Senator Newlands. You spoke of your system covering thirteen 
States; in how many of those States are there railway commissions 
having the power to fix State rates? 

Colonel Stone. I do not remember, Mr. Senator; but in quite a. 
number of them, if not all. 

Senator Newlands. Do those commissions exercise the power them- 
selves of fixing State rates ? 

Colonel Stone. Very few of them. We have had a commission in 
Kentucky with that power for five or six years, and they have never 
exercised it. 

Senator Newxands. But they have the power under the law to do 
so, have they ? 

Colonel Stone. The statute so reads ; but never having undertaken 
to execute the power the courts have not construed the law so as to 
decide whether the power was constitutionally conferred on the 
railroad commission of Kentucky or not. 

Senator Newlands. How is it with the other States? Have they 
exercised the power of fixing State rates in any of the other thirteen 
States? 

Colonel Stone. I think some of them have. 

Senator Newlands. What States, and how many? 

Colonel Stone. I do not remember. 

Senator Newlands. In some of them, four or five, do you think ? 

Colonel Stone. Yes ; I should think so. 

Senator Newlands. Having exercised that power, has it operated 
to the serious injur}^ of the companies? 

Colonel Stone. If the companies depended on the trafiic between 
points within the State alone, they could not maintain themselves 
at all. In the State of Illinois, in connection with what you have 
asked, the rates there aTe fixed by the State commission, and Presi- 
dent Smith says that he could not pay operating expenses in that 
State, although his line runs through the State, if he had to depend 
on State traffic alone. 

Senator Newlands. Does the Louisville and Nashville operate in 
the State of Illinois ? 

Colonel Stone. Yes; from Evanston southwest in Indiana and 
across Illinois to St. Louis. 

D A p— 05 17 
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Mr. Walker D. Hines. That is owned by the Louisville and Nash- 
ville and operated by it. 

Senator Newlands. Is it owned bodily by the Louisville and Nash- 
ville? 

Mr. HiNES. Yes, sir. 

Senator Newlands. The law of Kentucky authorizes the operation 
of a railroad outside of that State, does it? 

Mr. HiNES. That is my understanding. 

Senator Newlands. It does not simpty own stock, as I understand. 

Colonel Stone. It owns and operates. 

Senator Newlands. Other roads it controls by owning a majority 
of the stock. 

Colonel Stone. The lines in thirteen States are actually owned and 
operated by the Louisville and Nashville. There are many lines in 
which it has a controlling interest, though not operated by the Louis- 
ville and Nashville. 

Senator Newlands. But they are regarded as being in the Louis- 
ville and Nashville system? 

Colonel Stone. No, sir; they are not regarded as part of the sys- 
tem operated by the Louisville and Nashville. 

Senator Newlands. But in common parlance are they considered 
as part of the Louisville and Nashville system? 

Colonel Stone. No, sir. 

Senator Carmack. Do I understand that the road from Evanston 
to St. Louis is owned and operated by the Louisville and Nashville? 

Colonel Stone. It has a large minority holding in that company. 

Senator Dolliver. Is that a holding by the Louisville and Nash- 
ville corporation itself, or by the stockholders of that company? 

Colonel Stone. By the Louisville and Nashville itself. 

Senator Newlands. Is that corporation organized under the laws 
of Kentucky ? 

Colonel Stone. Yes, sir. 

Senator Newlands. And it is authorized by the law of that State 
to own stock in other companies ? 

Colonel Stone. Yes, sir. 

Senator Newlands. In that way these afliliated companies are con- 
trolled. I understood you to say that there are over 8,000 miles of 
road owned and operated by the Louisville and Nashville. 

Colonel Stone. Three thousand six hundred miles. 

Senator Newlands. In about 13 States, did I understand ? 

Colonel Stone. Running into 13 States. 

Senator Newlands. In addition to that it has lines affliated that 
make up nearly 3,000 miles of trackage? 

Colonel Stone. In the neighborhood of 6,000 miles altogether. 

Senator Neavlands. And you say that in the State of Illinois the 
local rates are such as would not pay the operating expenses of the 
Louisville and Nashville in that State — I mean the rates fixed by 
statute or by the State commission ? 

Colonel iStone. Yes, sir ; by the State commission. 

Senator Newlands. Has your road ever questioned the right of the 
commission to fix those rates? 

Colonel Stone. No, sir. 

Senator Newlands. Is there any other State in which the action of 
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the State commission has operated to the serious injury of your 
road? 

Colonel Stone. Well, that is a very broad question. If the Louis- 
ville and Nashville depended solely on its State traffic (traffic within 
the State) it could not succeed. Its interstate commerce, however, 
enables it to carry on business successfully. 

Senator Newlands. AVhich do you regard as the more profitable, 
the interstate or the State traffic? 

Colonel Stone. The interstate traffic. 

Senator Newlands. Is that larger in volume than the other ? 

Colonel Stone. Oh, much larger, as I understand. 

Senator Newlands. Assuming that the States have the power, as 
you say they have, in most of these States, to fix the State rates ; that 
the National Government exercises no control whatever over the rates 
of railroads engaged in State traffic only, what is to prevent these 
companies, after becoming gradually affiliated, as they are now, into 
ten or twelve systems, from very largely increasing their rates and 
very largely increasing their income unless some restraining power of 
the National Government is exercised; and if you think that some 
restraining power is necessary, what would you suggest ? 

Colonel Stone. I suggest that the best restraint upon the power 
of railroad companies is to have men manage them who are qualified^ 
to manage them, men who know the best interests of the companies 
as well as of the people. What is to the interest of the railroad com- 
pany is to the interest of the people in a majority of cases. Give the 
people a fair deal, treat all shippers properly, and the business will 
come to the railroad. 

Senator Newlands. But you will admit that by the practice of 
consolidating railway systems in the country (concentrating owner- 
ship and obtaining control through a conmiunity of interest) in many 
localities competition will be practically eliminated? 

Colonel Stone. In some cases that may be true. 

Senator Newlands. And that is the purpose, is it not? 

Colonel Stone. I think not. 

Senator Newlands. Do j^ou not think the purpose of consolidation 
and community of interest is to eliminate competition ? 

Colonel Stone. T think not. 

Senator Neavtlands. What is the purpose of it? 

Colonel Stone. The purpose is to place the systems of railroads 
under the same management, to accommodate more people, to give 
better service, and it is more economical in the management and oper- 
ation of the railroad. 

Senator Newlands. Admitting that, is not the further purpose to 
eliminate competition? As I understand, the railroads first desire 
to pool their earnings so as to eliminate " cutthroat competition," 
as it is called, by the organization of these various systems, through 
concentrated ownership, holding companies, community of interest, 
etc. I understand that all that is intended to meet the purpose sought 
to be accomplished by pooling, is it not? 

Colonel Stone. I do not know. Senator; it might have been in 
some instances. The Louisville and Nashville Railroad has acquired 
many short roads — roads that were unable to maintain themselves if 
left alone, but they now form a part of one general system reaching 
into these different States, developing mining and mineral interests, 
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and reaching more markets. The rates are more uniform, being 
under one management, and it is altogether beneficial that these 
roads have been acquired by the Louisville and Nashville. We have 
sharp competition all through the South with other roads. 

Senator Xewlands. I have no doubt of that. I think that kind of 
-consolidation of roads has been beneficial, so far as economy of oper- 
ation and efficiency are concerned. But we are now considering what 
shall be done to lift unjust burdens from the people in consequence 
of increased rates. It seems to me that is a problem before us to pro- 
vide for in the future. Where economy or operation and efficiency 
have come about under one control, do vou not think it would be 
better if all the railroads now embraced in your system through 
affinity, affiliation, etc., were embraced in one national corporation? 

Colonel Stone. I do not think so. I think that would make a com- 
plete monopoly unless they were under Government control. 

Senator Newlands. I speak of one corporation under national con- 
trol. 

Colonel Stone. Do you mean owned by the Government? 

Senator Newlands. No ; I mean incorporated under a national act. 

Colonel Stone. I think that is wholly impracticable. 

Senator Neavlands. Why so? 

Colonel Stone. I do not see how you could compel the present 
•organizations to go into an arrangement of that kind. Certainly the 
National Government would have no control over the traffic between 
points inside a single State unless the Constitution be amended. 

Senator Newlands. Do you not think that all the roads embraced in 
your system would prefer to have the simplicity of control and opera- 
tion tiiat would come from having one corporation own the entire 
trackage ? 

Colonel Stone. It might make the management of the road more 
simple, but if the Government is going to take charge of the railroad 
companies it ought to guarantee dividends, so that those who have cap- 
ital invested may be assured of some fair return on their capital. 

Senator Foster. You have stated practically that the passage of 
this bill would be disastrous to railroad interests, as I understood you. 

Colonel Stone. That is my belief. 

Senator Foster. And would affect seriously the value of this prop- 
erty ? 

Colonel Stone. I think so. 

Senator Foster. And would to a great extent destroy the value of 
the property? 

Colonel Stone. I believe it would. 

Senator Foster. Now, Colonel, will you state your reasons for 
that belief? This bill authorizes the Interstate Commerce Commis- 
sion, after the railroads have established their rates, to supervise or 
revise those rates, and if it finds the rates established by the railroads 
to be in violation of the law, then it is empowered to substitute what 
the Commission considers a fair and reasonable rate under the law. 

Colonel Stone. It is made their absolute duty to do so; they can 
not avoid it. After thej'^ have once decided that a rate is unjust and 
unreasonable, under this bill they must substitute what they consider 
to be a just and reasonable rate. 

Senator Foster. Then the courts of the country shall decide the 
rights of all persons, and if the decision be against the corporation it 
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can appeal for a revision or reversal of the action of the Commission.. 
Why should an instrumentality of the Government, such as this rail- 
road commission is, armed with this limited authoritv, be disastrous 
in any way to the interests of the railroad ? 

Colonel Stone. I have tried to show that it is a commission with 
authority unlimited, not limited, to be put in the hands of seven men 
who are not required by the statute to possess any special qualifica- 
tions for their work, men not experienced in the management of rail- 
roads, not even required to be lawyers or skilled in any way or fitted 
for this character of work. If this Connnission is clothed with this 
general authority I assume that it will exercise that authority^ 
Bodies and individuals once possessed of authority are very apt to 
exercise it. The very uncertainty of what the rates shall be for the 
future between certain points or on certain commodities would alone 
cast a shadow, in mv opinion, upon the value of the securities, stocks^ 
and bonds of the railroad companies. The management could not be 
so effective under such an arrangement as it would be under the man- 
agement of those who have been trained and are skilled in the work 
and management of railroads, in fixing rates, and providing for dif- 
ferent localities and commodities. I have tried to point out that 
under this bill the remedy proposed would be ineffective; that the 
court of transportation will have little power over these rates when 
once fixed, starting with the presumption that they are reasonable, 
and yet deprived of the rigTit to consider anv proof that might be 
offered in addition to that which was introduced before the Com- 
mission. 

For these reasons, in common with all of our principal railroad men 
who have spent a lifetime in the service, I incline to the belief that 
if this bill IS enacted and enforced it will be disastrous to the inter- 
ests of the railroad companies, as well as to the peo]:)le who are inter- 
ested as employees or otherwise. In 1893 or 1894, when the hard 
times idt in, we had 94,000 employees discharged; nearly all of the 
800,000 who were left in the service of the companies had their wages 
decreased. If you cut down rates, if that is the prime object of this 
bill — and it is certainly not to increase the rates — you have got to 
cut down operating expenses; the railroad companies must be more 
economical ; and that affects 1,300,000 employees in the service of the 
companies to-day, not to speak of the lawyers and the officials of those 
companies. Their wages would certainly be reduced, and many of 
them would be discharged, and the service would not be so good. 

Senator Foster. I go upon the presumption, however — and ask you 
this question under that belief — that this Commission will be an 
imj^artial tribunal, composed of intelligent and patriotic men, who are 
honestly striving to do their duty and to enforce the law. Now, 
why should the act of a tribunal of that character, whose acts are 
subject to review by the courts of the country, create any such dis- 
astrous effects ? 

Colonel Stone. From a lack of knowledge and experience in rail- 
road management, however honest such managers might be, however 
desirous to do the right thing for the companies, for the shippers, 
and everybody else, those managers, in my opinion, would yet fall 
short of the necessary work to be done. I think we had better let 
well enough alone. 
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Senator Foster. I am trying to get exactly at the objections to 
the bill. 

Colonel Stone. This is an innovation. 

Senator Dolliveii. But, Colonel, the general counsel of the Penn- 
sylvania Railroad, acting, as we understand in the committee, with 
the cooperation of the president of that road, some time during the 
last Congress presented a bill designed to accomplish exactly the 
result that this bill seeks to accomplish, accompanied, however, by a 
provision in favor of pooling, to be submitted to the Interstate Com- 
merce Commission and, before going inlo effect, to be indorsed by the 
Commission, and he left the committee with the impression that that 
whole business could safely be left with such a commission. 

Senator Foster. I am very glad Senator DoUiver has mentioned 
that, because I had intended to refer to that very matter. 

Senator Dollrtsi. That would seem to raise a difference between 
your road and the Pennsylvania road as to the effect to be expected. 

Senator Carmack. W^at has been the position of the Louisville 
and Nashville Railroad Company with respect to pooling? 

Colonel Stone. I am unable to state. 

Senator Carmack. Mv recollection is that Mr. Smith was rather 
opposed to pooling. 

Colonel Stone. I think that is his view. It has no pooling ar- 
rangement now, and could not have under existing law without vio- 
lating the Sherman antitrust law, as well as the interstate-commerce 
acts. 

Senator Carmack. Speaking of competition, has it not been the 
experience of railroad managers that competition which is felt at 
what are called competitive points has often been so keen at those 
points that freight is frequently carried at unremunerative rates, 
and that the railroads have asked the right to pool because the com- 
petition at competitive points was so keen as to become absolutely 
unremunerative? How does that affect rates at noncompetitive 
points ? 

Colonel Stone. I am unable to state, Mr. Senator. Of course it 
would depend upon the different circumstances and conditions. It 
would doubtless be a protection to have the right to make agree- 
ments to divide rscaipts on a fixed basis among railroad companies 
and prevent loss to thorn, and I believe it has been proposed by Mr. 
Spencer in his statement beforef the House committee that such a 
provision ought to bo incorporated in any law on this subject, sub- 
ject to the approval of the Interstate Commerce Commission, so that 
it would not give any imfair advantage to the roads or oppress 
shippers. 

Senator Carmack. This is the point of my question: Do not ship- 
pers from noncompetitiA^e points really suffer from the competition 
at the competitive points? 

Colonel Stone. That may be true. The rates may have to be 
changed in order to compensate for losses between other points. 

Senator Xewlands. In looking over the Interstate Commerce Com- 
mission report for the last year I find that the ^oss earnings for the 
year 1903 were over $1,900,000,000; that the increase of mcome in 
one year was $174,000,000. If that increase should take effect at 
that rate CA^erv vear for the next ten years it would mean that ten 
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years from now the increase of revenue alone would be $1,700,000,000, 
or very nearly double the present revenue, which, of course, would 
mean the doubling, or more than that, of the amount available for 
dividends. 

Colonel Stone. Not necessarily; it might be expended in better- 
ments, improvements, and extensions. 

Senator Newlands. It might be, but that is regarded as an ex- 
penditure on account of capital, is it not ? 

Colonel Stone. Yes, sir. 

Senator Newlands. In A^iew of that fact, do vou not think it nee- 
essary that there should be some controlling power, and can not the 
railroads themselves suggest some method by which we can ajrive at 
a fair adjustment of the question? As I understand, in Massachu- 
setts, where they say they have no complaints, they limit the railroad 
companies to dividends of 8 per cent. The result is that the largely 
increased revenues goes to betterments, to increase of wages, exten- 
sions, etc., and I believe that is the case with the New York and NeAV 
Haven Railroad ; and from all we hear there seems to be no complaint 
in New England. Is there not some system of automatic contrm that 
could be suggested that would prevent an excessive income in the 
future, and yet at the same time leave to the railroads the initiative 
and the benefit of individual energy, enterprise, and capacity that 
they now have ? 

Colonel Stone. If there is any imperative necessity for any change 
or innovation as to the methods that ought to be employed to remedy 
the evil, then that might apply. But we find this country to-day in 
as prosperous a condition as it ever was ; the railroads are prosperous ; 
the country generally is prosperous. Why should we interrupt that 
state of things and make innovations that may result disastrously, 
not onl}^ to the railroads, but to the people at large? 

Senator Newlaxds. Your contention is that nothing in the way of 
legislation as to rates should be done by Congress, and that upon the 
question of control of the income derived from interstate commerce 
nothing should be done? 

Colonel Stone. I think nothing should be done in those respects. 
I think the let-alone polic}^ is the best, especially when there is no 
imperative necessity to make a change. 

The Chairman. Colonel Stone, you have given this subject a good 
deal of thought. Beferring to lines 7 and 8 of the first section of this 
bill, " or any regulation or practice whatsoever affecting the transpor- 
tation of persons or property to be unreasonable or unjustly dis- 
criminatory, the Commission shall have power, and it shall be its 
duty, to declare and order what shall be a just and reasonable rate, 
practice, or regulation to be charged, imposed, or followed in the 
luture ■' — how far does that reach? Have you given that any par- 
ticular thought? 

Colonel Stone. I commented on that somewhat this morning. 

The Chairman. I was absent at the time. If that is in your state- 
ment I withdraw the question in the interest of saving time. 

In the first section of this bill, where the proceedings are initiated 
by a shipper, is it your understanding that the shipper has to bear all 
the expense of this litigation from the time he files his complaint 
until it goes to the Supreme Court ? 
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Colonel Stone. No, sir; there is no provision of that kind. The 
shipper might be a perfectly irresponsible person or insolvent. 

The Chairman. But, practically, is not the shipper supposed to 
bear all this expense? 

Colonel Stone. Not at all. Under the provisions of this bill there 
is no remedy for the railroad companies. 

The Chairman. That is not my question. Suppose a shipper 
wants to bring complaint against a railroad company for charging 
an unjust rate. Under this bill is not that shipper bound to bear that 
expense himself? 

Colonel Stone. I do not so understand it. 

The ChaiiIman. Who would bear the expense of this litigation? 

Colonel Stone. If the Government succeeds before the Commis- 
sion it comes out of the appropriation to carry on this work of the 
Commission ; but if it fails there is no remedy for the railroad com- 
pany to get back any of the costs. 

The Chairman. I am speaking of the position of the shipper, 
whether he is not obliged to pay every dollar of that expense. I do 
not see anything in the bill to enable him to recover any part of it. 

Colonel Stone. There is nothing in the bill requiring him to pay a 
cent. 

The Chairman. It seems to me that he will have to pay all the 
costs of the proceedings from the time he opens his mouth to make 
complaint. 

Colonel Stone. He does not stand in the attitude of a plaintiff or 
party to the proceedings. 

The Chairman. The Commission can institute proceedings if it so 
desires, but my inquiry has reference to the man who complains in 
the first instance. 

Senator Carmack. He does not have to do anything but complain. 

The Chairman. He does not have to pay the costs? 

Senator Carmack. I do not think so. 

Colonel Stone. He only sets the proceedings on foot. 

I thanl?: the committee very kindly for its attention. 

STATEMENT OF MR. L. A. DEAN, OF ROME, QA. 

Mr. Dean. Mr. Chairman and gentlemen of the committee, I thank 
you very much for this opportunity to be heard, and I will endeavor 
to be very brief. 

I represent the peach growers of north Georgia, in the capacity of 
chairman of an executive committee appointed by a convention of 

!)each growers, that committee being created to take charge of matters 
ooking to a reduction of freight rates and refrigerator charges. 

Georgia has recently come to the front in the peach industry, and 
the business has but fairly begun. Until last year the principal ship- 
ments were from middle Georgia, but last season north Georgia shipped 
2,800 cars, being 500 cars more than were shipped from the balance of 
the State. Out of this magnificent crop the growers, as a class, realized 
no profit; many made a loss. Hardly 25 per cent of the trees now 
planted in north Georgia have come to the bearing age. If within 
the next three years we have such a fruitage as we had the past season, 
we will produce from 6,000 to 8,000 cars in north Georgia alone. 
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can appeal for a revision or reversal of the action of the Commission.. 
"Why should an instrumentality of the Government, such as this rail- 
road commission is, armed with this limited authority, be disastrous 
in any way to the interests of the railroad ? 

Colonel Stone. I have tried to show that it is a commission with 
authority unlimited, not limited, to be put in the hands of seven men 
who are not required by the statute to possess any special qualifica- 
tions for their work, men not experienced in the management of rail- 
roads, not even required to be lawyers or skilled in any way or fitted 
for this character of work. If this Commission is clothed with this 
general authority I assume that it will exercise that authority^ 
Bodies and individuals once possessed of authority are very apt to 
exercise it. The very uncertainty of what the rates shall be for the 
future between certain points or on certain commodities would alone 
cast a shadow, in my opinion, upon the value of the securities, stocks,^ 
and bonds of the railroad companies. The management could not be 
so effective under such an arrangement as it would be under the man- 
agement of those who have been trained and are skilled in the work 
and management of railroads, in fixing rates, and providing for dif- 
ferent localities and commodities. I have tried to point out that 
under this bill the remedy proposed would be ineffective; that the 
court of transportation will have little j^ower over these rates when 
once fixed, starting with the presumption that they are reasonable, 
and yet deprived of the rigTit to consider any proof that might be 
offered in addition to that which was introduced before the Com- 
mivssion. 

For these reasons, in common with all of our principal railroad men 
who have spent a lifetime in the service, I incline to the belief that 
if this bill IS enacted and enforced it will be disastrous to the inter- 
ests of the railroad companies, as well as to the peo]3le who are inter- 
ested as employees or otherwise. In 1893 or 1894, when the hard 
times ret in, we had 94,000 employees discharged; nearly all of the 
800,000 who were left in the service of the companies had their wages 
decreased. If you cut down rates, if that is the prime object of this 
bill — and it is certainlv not to increase the rates — vou have ffot to 
cut down operating expenses; the railroad companies must be more 
economical ; and that affects 1,300,000 employees in the service of the 
companies to-day, not to speak of the lawyers and the officials of those 
companies. Their wages would certainly be reduced, and many of 
them would be discharged, and the service would not be so good. 

Senator Foster. I go upon the presumption, however — and ask you 
this question under that belief — that this Commission will be an 
impartial tribunal, composed of intelligent and patriotic men, who are 
honestly striving to do their duty and to enforce the law. Now, 
why should the act of a tribunal of that character, whose acts are 
subject to review by the courts of the country, create any such dis- 
astrous effects ? 

Colonel Stone. From a lack of knowledge and experience in rail- 
road management, however honest such managers might be, however 
desirous to do the right thing for the companies, for the shippers, 
and everybody else, those managers, in my opinion, would yet fall 
short of the necessary work to be done. I think we had better let 
well enough alone. 
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It fDnded debt. 



To this excess add a sum for the excessive earnings for the year 
ending June 30, 1904, n'hich we assume will not be less than that 
for -1903, to wit, $277,680,634. To this add the excessive earnings for 
the years prior to 1894, andyou will easily see the excessive earnings to 
be above $2,000,000,000, a sum equal to one-third of the entire present 
capital stock of all the railroads in the United States. These enormous 
excessive earnings appear in the Interstate Commerce Report in spite 
of the fact that in keeping railroad -operating expense accounts many 
items are charged to operating expenses that should properly be 
charged to permanent improvements. 

Wnat a tremendous sum extorted from the peoplel What has- 
become of iff Gone into purchasing and building other roads for the 
shareholders, for the operation of which the people must pay, first, 
reasonable charges, and, if Congress does not give reiief , also excessive 
charges to be in like manner invested for like purposes. 

If these excessive earnings are not restained what will they amount 
to in the next ten or twenty years? The railroad companies will be ■ 
able to own the Government itself. 

Can the people of the United States stand such a condition! Are 
not the people now the rightful owners of an interest in the railroads 
of the country to the extent of these excessive charges, to wit, at 
least to the extent of one-third the value of the entire capital stock! 
Have not the people furnished the money to build the roads to this 
extent! 

I have had other figures made from the-same reports, and they show 
this: For the year ending June 30, 1903, the average tariff paid on all 
freight shipped is shown to be 0.76 cent per ton per mile. The exces- 
sive earnings for the same year as shown above aggregate 8277,680,534. 
Had this sum not been collected the rate per ton per mile would have 
been 0.66 instead of 0.76. Assuming, then, that this sum (0.66) is what 
is justand what ought to have been the avera^ charge per ton per mile, 
Jet us see how the Georgia peach has farea at the hands of the rail- 
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roads. One example will illustrate. The rate on peaches from Rome, 
Ga., in carload lots of 20,000 minimum weight to New York is 81 
cents per hundred, equal to $162 per car. To this add $67.50 per car, 
refrigerator ear charges, from which deduct $35 per car, the actual 
cost of icing a car from beginning to end of route, and we have $189.50 
per car or $18.95 per ton. The distance from Rome to New York is 
885 miles, thus making 2.14 cents per ton per mile, which is 3.24 times 
as much as the reasonable or just average rate on the avemge freight 
carried in the United States. 

Is it possible for the peach industry to bear this enormous burden ? 
It will be contended that the peach is harder to handle. We grant 
this, but we are not willing to admit that it is 3.24 times as hard to 
handle as the average commoditj^ of the United States. Neither do 
we feel that it is just to let the railroad companies, acting in their own 
behalf, be the arbiters of this vital question. 

The Chairman. What is a carload of peaches worth in New York? 

Mr. Dean. That depends largely upon the market. 

The Chairman. Take the average. 

Mr. Dean. You had better let me state what it is worth at home 
before it starts. At home we are satisfied to get $1 a crate; that is 
$150 for a carload. 

The Chair vf AN. Then it is worth in New York how much? 

Mr. Dean. That varies very mateiially; sometimes it will hardly 
bring the freight; at other times it will bring $1,000, and they have 
been known to bring, in gross, as much as $1,500 or $1,600. There is 
a very wide divergence in the New York market. But if we can get 
$1 a crate, delivered on the cars in Georgia, we are satisfied. 

If this Congress does not give relief and Providence favors us with 
a peach crop this 3'ear, the railroads will get an excessive part of it 
again, and I verily believe the Georgia peach grower will become so 
discouraged that he will abandon his orchards and lose confidence in 
the Government he should love and support. 

As to the refrigei*ator-car service, in spite of the enormous charge 
of $67.50 per car, in addition to the freight tariff from Rome to New 
York (I speak of Rome, it being the center of the northwest Georgia 
industry), the service was bad, peaches spoiled en route, and cars 
could not be had at many places for loading. Still it is insisted that 
high prices should be paid for this defective service. Yet when it 
comes to paying damages for losses caused bj" bad service we meet 
with all manner of resistance. We are frank to say, however, that 
the crop was heavy and out of the ordinarj^ last season, and the car 
company was not prepared to handle it. We are informed that 
arrangements are being made for more successful handling in future. 
We have hopes this may l)e done. We do not care how the 
refrigerator cars are provided, whether by the railroad companies 
themselves or through private car companies. It may be that the pri- 
vate car system is the better, but we contend that the refrigerator-car 
service is a part of the transportation system, a facility of the public 
highway. No matter by whom the cars may be owned they should 
be under the same control as the railroads. Until this is done we do 
not feel that our industry is safe or that there is any prospect for its 
permanent growth. 

Colonel btone, counsel for the Louisville and Nashville has just 
stated that his system, under the management of President Smith, has 
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enormously increased its business, extended its lines, and raised the 
value of its stocks and bonds far above par. No wonder such a result 
has been accomplished in view of the excessive charges. I dare sav 
the amount of original capital put into these extensions is very small, 
and the people are the ones who have made the contribution to develop 
the system. The railroads say let well-enough alone, but what do the 
people say ? 

The Chairman. The committee will now have to adjourn, as it is 12 
o'clock. 

Mr. Dean. 1 am satisfied. 

Senator Newlands. You can add to your statement any figures you 
desire. 

Mr. Dean. 1 shall be very glad to do so. 

Senator Dolliver. Put in an3^thing you have. 

Mr. Dean. I have a paper prepared in the exact language in which 
I would like to have my statement appear in the record. 

The Chairman. There is no objection to that. 

Senator Carmack. Make it as complete as you desire. 



U. S. Senate Committee on Interstate Commerce, 

Monday^ Fehruary 6^ 1905. 

STATEMENT OF E. F. FEEET. 

The Chairman. Please state your name, your residence, and place 
of business, and whom you represent. 

Mr. Perry. My name is E. F. Perry; my residence is Nyack, N. Y., 
and my place of business is 66 Broadway, New York City; I am secre- 
tary of the National Wholesale Lumber Dealers' Association, with 
headquarters at ^% Broadway, New York. 

Our association is largely a social one, with certain business features 
connected, but in no way controlling prices, suggesting prices, sug- 
gesting combinations, or anything of that sort. We simpl}^ gather 
together to bring out the best for the members of an organization of 
this sort. Our membership consists of 315 wholesale lumber dealers 
and manufacturers of lumber, located almost entirely east of the Mis- 
sissippi River. These members control the routing and shipping of 
500,000 to 600,000 car loads of lumber per year. 

Our members are very strongly in sympathj^ with the subject of 
legislation which is now before the country of increasing the powers 
of the Interstate Commerce Commission, and our executive oflScers 
have in hand at the present time and in preparation a certain set of 
resolutions which I snould like to file wutn the committee as soon as 
they are properly signed. 

The Chairman. As part of your statement? 

Mr. Perry. As part of my statement. 

The Chairman. These are resolutions of your organization ? 

Mr. Perry. Yes, sir; we are simply holding them until they are 
properly executed. 

Ine Chairman. The stenographer will insert them at the proper 
place. 

[Note. — These resolutions were never received.] 
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Senator Foster. Your orffanization advocates the bill that is now 
before the House known as the Esch-Townsend bill ? 

Mr. Perry. I can not truly say that the members of our association 
advocate that particular bill, but we do advocate that class of legisla- 
tion upon which we have been working for some four years. 

Senator Foster. Conferring on the Interstate Commerce Commis- 
sion the rate-making power? 

Mr. Perry. Yes, sir; granting them the power, as it is being dis- - 
cussed. We are heartily in sympathy witn the statements in the 
Pi'esident's message to Congress in December, in which he advocates 
conferring this power. We have not advocated any particular bill, 
but there are several bills that seem to cover many of the questions 
we have in mind. 

Mr. E. P. Bacon. 1 should like to ask Senator Foster if he did not 
use the phrase "rate making" instead of "rate revising;" that is, 
giving the Commission power to revise rates that are found to be 
unjust and unreasonable? 

Mr. Daniel Davenport. I would ask the Senator if the two things 
are not in substance the same? 

Senator Foster. 1 am not one of the witnesses before the commit- 
tee. I understand the purpose of the bill is to confer upon the Inter- 
state Commerce Commission, not the power to fix rates originally, but 
only that, after examination, it may substitute whatever rates it may 
have determined to be just and reasonable. 

Mr. Perry. That is what I had in mind in answering. 



U. S. Senate Committee on Interstate Commerce, 

February 23, 1905. 

STATEMENT OF MR. STTIYVESANT FISH. 

The Chairman. Please state your name and occupation. 

Mr. Fish. Stuyvesant Fish; president of the Illinois Central Rail- 
road Company, and president of The Yazoo and Mississippi Valley 
Railroad Company, those being two independent corporations, operat- 
ing together about 5,500 miles of railroad. 

The Chairman. Through how many States? 

Mr. Fish. Thirteen States. 

The Chairman. Please name them. 

Mr. Fish. South Dakota, Minnesota, Iowa, Nebraska, Wisconsin, 
Illinois, Indiana, Kentucky, Tennessee, Mississippi, Arkansas, Ala- 
bama, and Louisiana. 

The Chairman. We have under consideration the railroad rate- 
making question, and particularly what is known as the Esch Townsend 
bill that has passed the House and been referred by the Senate to this 
committee. If 3^ou will proceed with what you have to say to that 
question, we should be glad to hear j^ou. 

Mr. Fish. I will come to that, Mr. Chairman, perhaps a little indi- 
rectly, though not purposely so. 

The Chairman. Proceed in your own wav, Mr. Fish. 

Mr. Fish. The Illinois Central Railroad Company stands in a pecul- 
iar relation to both the Federal Government and to the State of Illi- 
nois, bj which it was incorporated. T\v^ ^wtXv^^X* ^^\. ^\- ^'cs^^^^^ 
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granting lands in aid of the construction of railroads, which really 
became effective through the building of such railroads, was that entitled 
''An act granting the right of way, and making a grant of land to the 
States of Illinois, Mississippi, and Alabama, in aid of the construction 
of a railroad from Chicago to Mobile (approved September 20, 1850)." 

That act defined very specifically the location of the railroad in 
Illinois, and did so on lines which, in the opinion of Senator Stephen 
A. Douglas and the other Representatives from Illinois, would best 
serve the interests of the State, by making the initial point from which 
the railroad was to be built ''the southern terminus of the Illinois and 
Michigan Canal," viz, Lasalle, and requiring the railroad to be built 
thence to the junction of the Ohio and the Mississippi rivers — Cairo, 
with a branch of the same to Chicago and another branch "via the 
town of Galena in said State, to Dubuque in the State of Iowa." As 
at that time St. Louis was a much more important point (population 
in 1850, 77,860) than Chicago (population in 1850, 29,963), as the 
country in the neigh berhood of Galena was exceedingly rough, and 
nearly all of the country south of the line of the Illinois and Michigan 
Canal a wilderness, the location is not one which private investors 
would have selected. As an inducement to the building of the line, 
Congress granted to the State of Illinois a large body of public lands 
which had been in the market for very manv years, and which, if not 
disposed of in the meanwhile, would, by the subsequent graduation 
act of August 4, 1854, have been reduced in price to 12^ cents per 
acre. 

The grant was of the alternate, even-numbered, sections for six sec- 
tions in width on each side of said railroad and branches, and the act 
provided — 

That the sections and parts of sections of land which, by such grant, shall remain 
to the United States within 6 miles on each side of said road and branches shall not 
be sold for less than double the minimum price of the public lands when sold. 

As the construction of the railroad followed with all due dispatch, 
the Federal Government not only lost nothing by the grant of the even- 
numbered sections, but actually gained; first, in the sale of the odd- 
numbered sections at a doubled price, and, secondly, through the set- 
tlement of the country. What this was worth in the preservation of 
the Union eleven years later is within the memory of all. 

The act of Congress further provided that the railroad and branches 
should be and remain a public highway " for the use of the Govern- 
ment of the United States, free from toll or other charge upon the 
transportation of any property or troops of the United Stetes. 

During the four years of the civil war the operation of the railroad 
was utterly cripplea by calls made upon it by the Government, and to 
this day all transportation for the Government has been at very mate- 
rial reductions, I believe 33i per cent below rates charged to other 
shippers or travelers. 

The act of Congress contained another material reservation, viz: 

That the United States mail shall at all times be transported on the said railroad 
under the direction of the Post-Office Department, at such price as the Congress may 
by law direct. 

The State of Illinois passed an act accepting this act of Congress, 
and in chartering the Illinois Central Railroad Company turned over 
to that company all that it had received from the Federal Govern- 
ment, burdened with the conditions set forth in the act of Congress. 
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The intention of Congress to aid in the construction of a railroad in 
several States is expressed in the title and throughout the act of 1850, 
and this is equally true of that part of it north of the Ohio River, 
which, while lyiuff almost entirely in Illinois, was required to extend 
''to Dubuque in the State of Iowa." 

There is in the act of Congress no reservation whatever as to regu- 
lation of rates. Indeed it would, in those days at least, hardly have 
been suggested for Congress, to have attempted to control one of the 
States in such matters. Had the State built, owned, and operated its 
railroad, as it does operate its Illinois and Michigan Canal (at a loss in 
1902 of $124,271), no such question could have arisen. 

The State having already had a disastrous experience with owning 
railroads, and being at that time in default for interest on some mil 
lions of bonds, preferred to charter a private company, and in so doing 
enacted that — 

The board of directors shall have power to establish such rates of toll for the con- 
veyance of persons and property upon the same as they shall froin time to time by 
their by-laws direct and determine and to levy and collect the same for the use of 
the said company. (Act of the State of Illinois to incorporate the Illinois Central 
Railroad Company, approved February 10, 1851.) 

I am fully aware that the courts have put upon this law a construc- 
tion very different from that which was in the minds of those who 
invested their money on the faith of the contract therein expressed, 
but I do think it my duty to lay the facts before you, without ques- 
tioning the decision of the courts. 

However it may be with respect to the railroad company, which is 
merely one of the many citizens of Illinois, I think you will agree 
with me that had the State built and continued to operate the railroad, 
the expression in the act of Congress of those restrictions in respect 
to charges for the carriage of ^'property or troops of the United 
States" and of the mails, would preclude the Federal Government 
from also reducing the charges made by the State to other shippers 
and travelers. 

How the railroad company stands in this regard is a question which 
we need not go into at this time. 

On the 10th of February, 1851, the Hon. A. C. French, governor of 
Illinois, approved "An act to incorporate the Illinois Central Railroad 
Company." As is shown by his message, and by that of his successor, 
Governor Matteson, the State y^as at that time overburdened by a 
debt of some $15,000,000, which was and had been for years in arrears 
of interest. By the charter of 1851 the State reserved to itself for 
all time, in lieu of other taxes, 7 per cent of the gross receipts of the 
railroad to be built thereunder. What the effect of that reservation 
was to the State is well shown in the message made January 5, 1881, 
by the Hon. Shelby M. Cullom, then governor of the State, in which, 
besides reviewing the deplorable conditions prevailing inand about 1850, 
he congratulated the legislature on the fact that the State had, in 1881, 
got out of debt. Not only does his message show that the moneys 
received in the then last two years from the Illinois Central Railroad 
amounted to 11 per cent of tne total revenues of the State from all 
sources, but he went on to recommend that a balance of $110,000 
remaining of the Illinois Central Railroad fund, after the payment of 
the State debt, be carried forward to the general revenue fund, and 
such legislation should be had, in pursuance of the constitution, that 
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Senator Foster. I am trying to get exactly at the objections to 
the bill. 

Colonel Stone. This is an innovation. 

Senator Dolliver. But, Colonel, the general counsel of the Penn- 
sylvania Railroad, acting, as we understand in the committee, with 
the cooperation of the president of that road, some time during the 
last Congress presented a bill desired to accomplish exactly the 
result that this bill seeks to accomplish, accompanied, however, by a 
provision in favor of pooling, to be submitted to the Interstate Com- 
merce Commission and, before going inlo eflFect, to be indor^^ed by the 
Commission, and he left the committee with the impression that that 
whole business could safely be left with such a commission. 

Senator Foster. I am very glad Senator Dolliver has mentioned 
that, because I had intended to refer to that very matter. 

Senator Dollr^er. That would seem to raise a difference between 
your road and the Pennsylvania road as to the effect to be expected. 

Senator Carmack. A^Tiat has been the position of the Louisville 
and Nashville Railroad Company with respect to pooling? 

Colonel Stone. I am unable to state. 

Senator Carmack. Mv recollection is that Mr. Smith was rather 
opposed to pooling. 

Colonel Stone. I think that is his view. It has no pooling ar- 
rangement noTv, and could not have under existing law without vio- 
lating the Sherman antitrust law, as well as the interstate-commerce 
acts. 

Senator Carmack. Speaking of competition, has it not been the 
experience of railroad managers that competition which is felt at 
what are called competitive points has often been so keen at those 
points that freight is frequently carried at unremunerative rates, 
and that the railroads have aske^ the right to pool because the com- 
petition at competitive points was so keen as to become absolutely 
unremunerative? How does that affect rates at noncompetitive 
points ? 

Colonel Stone. I am unable to state, Mr. Senator. Of course it 
would depend upon the different circumstances and conditions. It 
would doubtless be a protection to have the right to make agree- 
ments to divide receipts on a fixed basis among railroad companies 
and prevent loss to them, and I believe it has been proposed by Mr. 
Spencer in his statement beforef the House committee that such a 
provision ought to be incorporated in any law on this subject, sub- 
ject to the approval of the Interstate Commerce Commission, so that 
it would not give any unfair advantage to the roads or oppress 
shippers. 

Senator Carmack. This is the point of my question: Do not ship- 
pers from noncompetitive points really suffer from the competition 
at the competitive points? 

Colonel Stone. That may be true. The ratas may have to be 
changed in order to compensate for losses between other points. 

Senator Newlands. In looking over the Interstate Coimnerce Com- 
mission report for the last year I find that the gross earnings for the 
year 1903 were over $1,900,000,000; that the increase of mcome in 
one year was $174,000,000. If that increase should take effect at 
that rate every year for the next ten years it would mean that ten 
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years from now the increase of revenue alone would be $1,700,000,000, 
or very nearly double the present revenue, which, of course, would 
mean the doubling, or more than that, of the amount available for 
dividends. 

Colonel Stone. Not necessarily; it might be expended in better- 
ments, improvements, and extensions. 

Senator Newlands. It might be, but that is regarded as an ex- 
penditure on account of capital, is it not ? 

Colonel Stone. Yes, sir. 

Senator Newlands. In view of that fact, do vou not think it nee- 
essary that there should be some controlling power, and can not the 
railroads themselves suggest some method by which we can ajrive at 
a fair adjustment of the question? xVs I understand, in Massachu- 
setts, where they say they have no complaints, they limit the railroad 
companies to dividends of 8 per cent. The result is that the largely 
increased revenues ^oes to betterments, to increase of wages, exten- 
sions, etc., and I believe that is the case with the New York and New 
Haven Railroad ; and from all we hear there seems to be no complaint 
in New England. Is there not some system of automatic control that 
could be suggested that would prevent an excessive income in the 
future, and yet at the same time leave to the railroads the initiative 
and the benefit of individual energy, enterprise, and capacity that 
thCT now have ? 

Colonel Stone. If there is anj^ imperative necessit}^ for any change 
or innovation as to the methods that ought to be employed to remedy 
the evil, then that might apply. But we find this country to-day in 
as prosperous a condition as it ever was ; the railroads are prosperous ; 
the country generally is prosperous. ^Vhy should we interrupt that 
state of things and make innovations that may result disastrously, 
not onlj^ to the railroads, but to the people at large ? 

Senator Newlands. Your contention is that nothing in the way of 
legislation as to rates should be done by Congress, and that upon the 
question of control of the income derived from interstate commerce 
nothing should be done? 

Colonel Stone. I think nothing should be done in those respects. 
I think the let-alone polic}^ is the best, especially when there is no 
imperative necessity to make a change. 

The Chairman. Colonel Stone, you have given this subject a good 
deal of thought. Referring to lines 7 and 8 of the first section of this 
bill, " or any regulation or practice whatsoever affecting the transpor- 
tation of persons or property to be unreasonable or unjustly dis- 
criminatory, the Commission shall have poAver, and it shall be its 
duty, to declare and order what shall be a just and reasonable rate, 
practice, or regulation to be charged, imposed, or followed in the 
luture ■' — how far does that reach? Have you given that any par- 
ticular thought ? 

Colonel Stone. I commented on that somewhat this morning. 

The Chairman. I was absent at the time. If that is in your state- 
ment I withdraw the question in the interest of saving time. 

In the first section of this bill, where the proceedings are initiated 
by a shipper, is it your understanding that the shipper has to bear all 
the expense of this litigation from the time he files his complaint 
until it goes to the Supreme Court? 
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Colonel Stone. No, sir; there is no provision of that kind. The 
shipper might be a perfectly irresponsible person or insolvent. 

The Chairman. But, practically, is not the shipper supposed to 
bear all this expense ? 

Colonel Stone. Not at all. Under the provisions of this bill there 
is no remedy for the railroad companies. 

The Chairman. That is not my question. Suppose a shipper 
wants to bring complaint against a railroad company for charging 
an unjust rate. Under this bill is not that shipper bound to bear that 
expense himself? 

Colonel Stone. I do not so understand it. 

The CHAnkMAN. Who would bear the expense of this litigation? 

Colonel Stone. If the Government succeeds before the Commis- 
sion it comes out of the appropriation to carry on this work of the 
Commission ; but if it fails there is no remedy for the railroad com- 
pany to get back any of the costs. 

The Chairman. I am speaking of the position of the shipper, 
whether he is not obliged to pay every dollar of that expense. I do 
not see anything in the bill to enable him to recover any part of it. 

Colonel Stone. There is nothing in the bill requiring lum to pay a 
cent. 

The Chairman. It seems to me that he will have to pay all the 
costs of the proceedings from the time he opens his mouth to make 
complaint. 

Colonel Stone. He does not stand in the attitude of a plaintiff or 
party to the proceedings. 

The Chairman. The Commission can institute proceedings if it so 
desires, but my inquiry has reference to the man who complains in 
the first instance. 

Senator Carmack. He does not have to do anything but complain. 

The Chairman. He does not have to pay the costs? 

Senator Carmack. I do not think so. 

Colonel Stone. He only sets the proceedings on foot. 

I thank the committee very kindly for its attention. 

STATEMENT OF ME. L. A. DEAN, OF EOME, GA. 

Mr. Dean. Mr. Chairman and gentlemen of the committee, I thank 
you very much for this opportunity to be heard, and 1 will endeavor 
to be very brief. 

I represent the peach growers of north Georgia, in the capacity of 
chairman of an executive committee appointed by a convention of 

1)each growers, that committee being created to take charge of matters 
ooking to a reduction of freight rates and refrigerator charges. 

Georgia has recently come to the front in the peach industry, and 
the business has but fairly begun. Until last year the principal ship- 
ments were from middle Georgia, but last season north Georgia shipped 
2,800 cars, being 500 cars more than were shipped from the balance of 
the State. Out of this magnificent crop the growers, as a class, realized 
no profit; many made a loss. Hardly 25 per cent of the trees now 
planted in north Georgia have come to the bearing age. If within 
the next three years we have such a fruitage as we had the past season, 
we will produce from 6,000 to 8,000 cars in north Georgia alone. 
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The Georgia farmer has learned well how to produce peaches and 
load them into the car, but he has not acquired the art of getting them 
to market in a manner to bring him a j^rofit. We are in trouble. We 
think there are three obstacles that stand in the way to defeat profit. 
First, excessive railroad freights; second, excessive refrigerator-car 
charges; third, bad returns from some commission merchants. The 
first two we can not overcome except Congress comes to our relief. 
The third we can and will deal with direct and in due time. By proper 
vigilance and the adoption of business methods the dishonest commis- 
sion merchant may no longer grow fat on Georgia peaches. 

The first two obstacles are for the consideration of Congress. The 
Supreme Court of the United States, in the case of Smythe v. Ames, 
169th U. S. at pages 546-7, held: 

The basis of all calculation as to reasonableness of rates * * * must be the fair 
value of the property being used. * * * To ascertain that value the original cost 
of construction, the amount expended in permanent improvements, the amount and 
market value of its bonds and stocks, the present as compared with the original cost 
of construction, the probable earning capacity under particular rates prescribed by 
statute, and the sum required to meetoperatingexpenses, are all matters of considera- 
tion. * * * What the company is entitled to ask is a fair return upon the value 
of that which it employs for the public convenience. On the other hand, what the 

gublic is entitled to demand is that no more be exacted from it for the use of a public 
ighway than the services rendered by it are reasonably worth. 

This being the law, and being founded in principle, all rates over 
and above such a sum as will make a fair income on the real value of 
the property in use are extortion and may be recovered back on a 
proper case made. The conclusion is inevitable that such excess is 
not the rightful property or earnings of the railroad company. 

That existing freight rates are excessive may be shown by calcu- 
lations based on facts stated in the Report on Statistics of Rail- 
ways, prepared by the Interstate Commerce Commission for the year 
ending June 30, 1903. From this report it appears that the net earn- 
ings of the railroads in the United States were suflScient to pay 5 per 
,cent dividend on the capital stock of all the roads and leave a surplus 
or excess of $277,680,534. It is familiar history that all roads are 
capitalized and bonded for vastly more than ^heir value. We may 
safely assume that the capital stock represents more than the value of 
all railroad property in the United States. 

If this is denied you have but to refer to the tax returns and assess- 
ments of the several States to show that for the year 1903 the 
aggregate tax — State, county, and municipal — paid by railroads only 
aggregate a sum equal to 0.94 per cent on the capital stock. Every 
citizen knows that 0.94 per cent for State, county, and municipal taxes 
is not one-half the amount paid on other property throughout the 
country. Thus it appears tnat the capital stock either represents 
more than the value of railroad property, or it is being returned for 
less than its value. 

Assuming that the capital stock of railroads represents fully the 
value of the property, and that 5 per cent above all operating expenses, 
repairs, maintenance, and taxes is a fair income, the following table, 
which I have caused to be compiled from the report on statistics of 
railways, shows that for the ten years prior to 1904 the earnings of 
railroads in the United States in excess of all expenditures as above 
and 5 per cent on capital stock aggregated the enormous sum of 
$1,442,613,622. 
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To this excess add a sum foi' the excessive earnings for the year 
ending June 30, 1904, which we assume will not be less than that 
for 1903, to wit, $277,680,534. To this add the excessive earnings for 
the years prior to 1894, and you will easily see the excessive earnings to 
be above 82,000,000,000, a sum equal to one-third of the entire present 
capital stocli of all the i-ailroads in theUnited States. These enormous 
excessive earnings appear in the Interstate Commerce Keport in spite 
of the fact that m keeping rail road -ope rating expense accounts many 
items are charged to operating expenses that should properly l>e 
charged to permanent improvements. 

\Vnat a tremendous sum extorted from the peoplel What has 
become of it! Gone into purchasing and building other roads for the 
shareholders, for the operation of which the people must pay, first, 
reasonable charges, and, if Congress does not give relief, also excessive 
charges to be in like manner invested for like purposes. 

If these excessive earnings are not restained what will they amount 
to in the next ten or twenty years? The railroad companies will be 
able to own the Government itself. 

Can the people of the United States stand such a condition? Are 
not the people now the rightful owners of an interest in the railroads 
of the country- to the extent of these excessive charges, to wit, at 
least to the extent of one-third the value of the entire capital stock? 
Have not the people furnished the money to build the roads to thia 
extent J 

1 have had other figures made from the. same reports, and they show 
this: For 'he year ending June 30, 1903, the average tariff paid on all 
freight shippeii is shown to be 0.76 cent per ton per mile. The exces- 
sive earnings for the same year as shown above aggregate $277,680,534. 
Had this sum not been collected the rate per ton per mile would have 
been 0.66 instead of 0.76. Assuming, then, that this sum (0.66) is what 
is just and what ought to have been the average charge per ton per mile, 
]et us see bow the Georgia peach has fared at the hands of the rail- 
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roads. One example will illustrate. The rate on peaches from Rome, 
Ga., in carload lots of 20,000 minimum weight to New York is 81 
cents per hundred, equal to $162 per car. To this add $67.50 per car, 
refrigerator car charges, from which deduct $36 per car, the actual 
cost of icing a car from beginning to end of route, and we have $189.50 
per car or $18.95 per ton. The distance from Rome to New York is 
885 miles, thus maning 2.14 cents per ton per mile, which is 3.24 times 
as much as the reasonable or just average rate on the average freight 
carried in the United States. 

Is it possible for the peach industry to bear this enormous burden? 
It will be contended that the peach is harder to handle. We grant 
this, but we are not willing to admit that it is 3.24 times as hard to 
handle as the average commoditj^ of the United States. Neither do 
we feel that it is just to let the railroad companies, acting in their own 
behalf, be the arbiters of this vital question. 

The Chairman. What is a carload of peaches worth in New York? 

Mr. Dean. That depends largely upon the market. 

The Chairman. Take the average. 

Mr. Dean. You had better let me state what it is worth at home 
before it starts. At home we are satisfied to get $1 a crate; that is 
$150 for a carload. 

The Chairman. Then it is worth in New York how much? 

Mr. Dean. That varies very materially; sometimes it will hardly 
bring the freight; at other times it will bring $1,000, and they have 
been known to bring, in gross, as much as $1,500 or $1,600. There is 
a very wide divergence in the New York market. But if we can get 
$1 a crate, delivered on the cars in Georgia, we are satisfied. 

If this Congress does not give relief and Providence favors us with 
a peach crop this 3'ear, the railroads will get an excessive part of it 
again, and I verily believe the Georgia peach grower will become so 
discouraged that he will abandon his orchards and lose confidence in 
the Government he should love and support. 

As to the refrigerator-car service, in spite of the enormous charge 
of $67.50 per car, in addition to the freight tariff from Rome to New 
York (I speak of Kome, it being the center of the northwest Georgia 
industry), the service was bad, peaches spoiled en route, and cars 
could not be had at many places for loading. Still it is insisted that 
high prices should be paid for this defective service. Yet when it 
comes to paying damages for losses caused b}^ bad service we meet 
with all manner of resistance. We are frank to say, however, that 
the crop was heavy and out of the ordinar}^ last season, and the car 
company was not prepared to handle it. We are informed that 
arrangements are being made for more successful handling in future. 
We have hopes this may l)e done. We do not care how the 
refrigerator cars are provided, whether by the railroad companies 
themselves or through private car companies. It may be that the pri- 
vate car system is the better, but we contend that the refrigerator-car 
service is a part of the transportation system, a facility of the public 
highway. No matter by whom the cars may be owned they should 
be under the same control as the railroads. Until this is done we do 
not feel that our industry is safe or that there is any prospect for its 
permanent growth. 

Colonel Stone, counsel for the Louisville and Nashville has just 
stated that his system, under the management of President Smith, has 
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granting lands in aid of the construction of railroads, which really 
became effective through the building of such railroads, was that entitled 
" An act granting the right of way, and making a grant of land to the 
States of Illinois, Mississippi, and Alabama, in aid of the construction 
of a railroad from Chicago to Mobile (approved September 20, 1850)." 

That act defined very specifically the location of the railroad in 
Illinois, and did so on lines which, in the opinion of Senator Stephen 
. A. Douglas and the other Representatives from Illinois, would best 
serve the interests of the State, by making the initial point from which 
the railroad was to be built "the southern terminus of the Illinois and 
Michigan Canal," viz, Lasalle, and requiring the i^ailroad to be built 
thence to the junction of the Ohio and the Mississippi rivers — Cairo, 
with a branch of the same to Chicago and another branch "via the 
town of Galena in said State, to Dubuque in the State of Iowa." As 
at that time St. Louis was a much more important point (population 
in 1850, 77,860) than Chicago (population in 1850, 29,963), as the 
country in the neighberhood of Galena was exceedingly rough, and 
nearly all of the country south of the line of the Illinois and Michigan 
Canal a wilderness, the location is not one which private investors 
would have selected. As an inducement to the building of the line, 
Congress granted to the State of Illinois a large body of public lands 
which had been in the market for very manv years, and which, if not 
disposed of in the meanwhile, would, by the subsequent graduation 
act of August 4, 1854, have been reduced in price to 12^ cents per 
acre. 

The grant was of the alternate, even-numbered, sections for six sec- 
tions in width on each side of said railroad and branches, and the act 
provided — 

That the sections and parts of sections of land which, by such grant, shall remain 
to the United States within 6 miles on each side of said road and branches shall not 
be sold for less than double the minimum price of the public lands when sold. 

As the construction of the railroad followed with all due dispatch, 
the Federal Government not only lost nothing by the grant of the even- 
numbered sections, but actually gained; first, in the sale of the odd- 
numbered sections at a doubled price, and, secondly, through the set- 
tlement of the country. What this was worth in the preservation of 
the Union eleven years later is within the memory of all. 

The act of Congress further provided that the railroad and branches 
should be and remain a public highway '' for the use of the Govern- 
ment of the United States, free from toll or other charge upon the 
transportation of any property or troops of the United Stetes.^' 

During the four years of the civil war the operation of the railroad 
was utterly cripplea by calls made upon it by wie Government, and to 
this day all transportation for the Government has been at very mate- 
rial reductions, I believe 33i per cent below rates charged to other 
shippers or travelers. 

The act of Congress contained another material reservation, viz: 

That the United States mail shall at all times be transported on the said railroad 
under the direction of the Post-Office Department, at such price as the Congress may 
by law direct. 

The State of Illinois passed an act accepting this act of Congress, 
and in chartering the Illinois Central Railroad Company turned over 
to that company all that it had received from the Federal Govern- 
ment, burdened with the conditions set forth in the act of Congress. 
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The intention of Congres^^ to aid in the construction of a railroad in 
several States is expressed in the title and throughout the act of 1850, 
and this is equally true of that part of it north of the Ohio River, 
which, while lying almost entirely in Illinois, was required to extend 
''to Dubuque in the State of Iowa." 

There is in the act of Congress no reservation whatever as to regu- 
lation of rates. Indeed it would, in those days at least, hardly have 
been suggested for Congress, to have attempted to control one of the 
States in such matters. Had the State built, owned, and operated its 
railroad, as it does operate its Illinois and Michigan Canal (at a loss in 
1902 of $124,271), no such question could have arisen. 

The State having already had a disastrous experience with owning 
railroads, and being at that time in default for interest on some mil 
lions of bonds, preferred to charter a private company, and in so doing 
enacted that — 

The board of directors shall have power to establish such rates of toll for the con- 
veyance of persons and property upon the same as they shall froin time to time by 
their by-laws direct and determine and to levy and collect the same for the use of 
the said company. (Act of the State of Illinois to incorporate the Illinois Central 
Railroad Company, approved February 10, 1851.) 

I am fully aware that the courts have put upon this law a construc- 
tion very different from that which was in tne minds of those who 
invested their money on the faith of the contract therein expressed, 
but I do think it my duty to lay the facts before you, without ques- 
tioning the decision of the courts. 

Howev^er it may be with respect to the railroad company, which is 
merely one of the many citizens of Illinois, I think you will agree 
with me that had the State built and continued to operate the railroad, 
the expression in the act of Congress of those restrictions in respect 
to charges for the carriage of ^'property or troops of the United 
States" and of the mails, would preclude the Federal Government 
from also reducing the charges made by the State to other shippers 
and travelers. 

How the railroad company stands in this regard is a question which 
we need not go into at this time. 

On the 10th of February, 1851, the Hon. A. C. French, governor of 
Illinois, approved "An act to incorporate the Illinois Central Railroad 
Company." As is shown by his message, and by that of his successor, 
Governor Matteson, the State y^as at that time overburdened by a 
debt of some $15,000,000, which was and had been forj^ears in arrears 
of interest. By the charter of 1851 the State reserved to itself for 
all time, in lieu of other taxes, 7 per cent of the gross receipts of the 
railroad to be built thereunder. What the effect of that reservation 
was to the State is well shown in the message made January 5, 1881, 
by the Hon. Shelby M. Cullom, then governor of the State, in which, 
besides reviewing the deplorable conditions prevailing iaand about 1850, 
he congratulatea the legislature on the fact that the State had, in 1881, 
got out of debt. Not only does his message show that the moneys 
received in the then last two years from the Illinois Central Railroad 
amounted to 11 per cent of the total revenues of the State from all 
sources, but he went on to recommend that a balance of $110,000 
remaining of the Illinois Central Railroad fund, after the payment of 
the State debt, be carried forward to the general revenue fund, and 
such legislation should be had, in pursuance of the constitution, that 
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all future receipts from that source should be appropriated and, set 
apart for the payment of the ordinary expenses of the State 
government. 

1 venture to submit a table showing in detail what the payments so 
made, year by year, by the railroad company to the State have been. 
They amount to $22,730,529, and, excepting a slight decrease in 1904, 
have grown steadily for many years. In the last calendar year, 1904, 
$1,062,571 was so paid, which, capitalized at Si per cent, gives 
$30,359,196 as representing the State's proprietary interest in the 
railroad. This rate is taken because the company has not issued any 
bonds bearing a higher rate than 3i per cent at any time within the 
past ten years, in which period it has, however, at different times, 
made three issues of bonds, bearing 3 per cent, to the aggregate amount 
of upward of $15,500,000. 

Statement allowing the proportion of gross receipts of the Illinois Central Railroad Company 
which have accrued and been paid to the State of Illinois, as provided in its charter. 



•Year ended October 31 — 

1855 

1856 

1857 

1858 

1859 

1860 

1861 

1862 

1863 

1864 

1865 

1866 

1867 

1868 

1869 

1870 

1871 

1872 

1873 

1874..... 

1875 

1876 

1877 

1878 

1879 

1880 



$29, 751. 59 
77, 631. 66 
145, 645. 84 
132, 005. 53 
132, 104. 46 
177, 557. 22 
177,257.81 
212, 174. 60 
300, 394. 58 
405, 514. 04 
496, 489. 84 
427, 075. 75 
444, 007. 74 
428, 397. 48 
464, 933. 31 
464, 584. 52 
463, 512. 91 
442, 856. 54 
428, 574. 00 
394, 366. 46 
375, 766. 02 
356, 005. 58 
316, 351. 94 
320, 431. 71 
325, 477. 38 
368, 348. 66 



Year ended October 31 — Con. 

1881... $384,582.52 

1882 396,036.11 

1883 388,743.19 

1884 356,679.62 

1885 367,788.92 

1886 378,714.50 

1887 414,374.57 

1888 424,955.89 

1889 460,244.65 

1890 486,281.13 

1891 538,005.67 

1892 589,486.02 

1893 753,067.24 

1894 553,911.49 

1895 616,321.50 

1896 624,856.39 

1897 624,532.74 

1898 657,032.81 

1899 696,047.35 

1900 784,093.01 

1901 844,133.47 

1902 942,061.19 

1903 1,078,790.52 

1904 1,062,571.86 



Total 22,730,529.53 



$1,062,571.86 capitalized at 3i per cent amounts to $30,359,196. 

While it is not for me to speak in behalf of the State of Illinois, which 
has its representatives in the Senate and a most able and experienced 
one in this committee, 1 do venture to call your attention to the fact 
that the State's interest lies in the gross receipts of the 700 miles of 
railway which were built under the charter granted by it to the Illinois 
Central Railroad Company in 1851, and would be diminished by any 
reduction in rates. 

That the people of the State have long appreciated the value of this 
their principal source of revenue, and the importance of safeguarding it, 
is shown by their having, in 1870, inserted into their constitution the 
following as the first of several separate sections: 

Illinois Central Railroad: No contract, obligation, or liability whatever of the 
JJJjnoifl Central Railroad Company to pay any money into the State treasury, nor 
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any lien of the State upon or rijjcht to tax property of said company in accordance 
with the provisions of the charter of said company, approved February 10, in the 
year of our Lord 1851, shall ever be released, suspended, modified, altered, remitted, 
or in any manner diminished or impaired by legislative or other authority, and all 
moneys derived from said company, after the payment of the State debt, shall be 
appropriated and set apart for the payment of the ordinary expenses of the State 
government, and for no other purposes whatever. 

In the statement of payments made by the railroad company to the 
State of Illinois, above referred to, it will be found that they increased 
very rapidl}^ until 1865, but began to fall rapidly in 1872 and the years 
following. The company originally had a practical monopoly of trans- 
porting the produce of the rich prairie lands of Illinois, which had 
been developed by its construction, to Chicago for further distribution 
thence b}'^ water to the East, and of supplying the growing population 
of those prairies with such goods as were imported from the East by 
way of Chicago. Soon after the close of the civil war the trunk lines 
leading from the Atlantic seaboard began to get control of railroads 
tapping that territory at various points and to make from their points 
of junction with the Illinois Central the same rates to the Atlantic 
seaboard as prevailed from Chicago. The effect was to greatly reduce 
the revenues of the railroad company. In 1872 the company began to 
make advances to railroads in the Southern States leading from Cairo 
to New Orleans, and upon their default in interest after the panic of 
1873 it acquired control of them through foreclosures made in 1877 
and formally by lease in 1882, thus realizing the original plan of a 
continuous railroad from Chicago to the Gulf of Mexico, although not 
to Mobile. 

On the 30th of June, 1885, Governor Oglesby approved an act bear- 
ing the somewhat extraordinary title ''To increase the powers of 
railroad corporations." I remember very well a conversation had 
with the governor at that time, in which I promised him to ^o on and 
largely increase the capital of the company and its activities in Illinois 
and other States, and as a consequence the gross revenue on the old 
line and the State's 7 per cent thereof. That the company has fulfilled 
that promise is shown by the growth in its payments to the State from 
$356,679 in 1884 to $1,062,751 in 1904. This result has been brought 
about by the stockholders having in the meanwhile paid in $66,040,000 
in money, thereby increasing the capital stock from $29,000,000 to 
$95,040,000, and having also borrowed, in addition to the then funded 
debt of $67,085,000, the further sum of $84,287,275, thus creating a 
debt of $151,372,275. 

The act of the State of Illinois ''To increase the powers of railroad 
corporations" was approved June 30, 1885, and contains this proviso: 

Aiid provided further J That nothing herein contained shall be so construed as to 
authorize or permit the Illinois Central Railroad Company to sell the railway con- 
structed under its charter, approved February 10, 1851, or to mortgage the same, 
except subject to the rights of the State under its contract with said company, con- 
tained in its said charter, or to dissolve its corporate existence, or to relieve itself or 
its corporate property from its obligations to this State under the provisions of said 
charter. 

The members of your committee, the members of Congress gener- 
ally, and the people at large differ in opinion as to the wisdom of a 
high protective tariff, the majority holding that the country has thriven 
thereunder and the minority arguing that it has grown in spite of that 
burden. However this may be, no one will question that the exac- 
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tion of duties increases the cost to the consumer of all articles so taxed, 
much less will any one question that the constant and phenomenal 
growth of the country has been due to the absolute freedom of com- 
merce which has prevailed among the several States. That Congress 
has power to regulate commerce among the several States can not be 
questioned, nor that in so doing it should, if it has not already, adopt 
means to prevent all sorts of injustice arising from any cause and cov- 
ered under any disguise whatever. This, however, is a ver}^ differ- 
ent thing from fixing for the future the price of any commodity or of 
any service, and railroad freights and fares are either commodities or 
services. 

Should the development of the countiy be left free and untrammeled, 
still greater revenues are in store for the State of Illinois. 

The Hon. George F. Edmunds, for so many years a Senator from 
Vermont, recently wrote me as follows: 

I do not think it necessary for the public interests to clothe any board at present 
with the general power to fix rates. The powers of the Interstate Commerce Com- 
mission and of the judicial branch of the Government (including in this description 
the executive duties of prosecution, etc. ) provided for in the so-called Sherman law 
have been and are, I believe, entirely adequate to punish, and, in the main, prevent 
every one of the unjust and illegal performances of the railway management and of 
the private persons who have been or are parties thereto. A study of the history of 
the "Sherman Act,'* as shown in the Congressional Record and the journals of the 
two Houses, will show, 1 think, first, that Congress intended to prevent and to pun- 
ish every unjust and unfair action both of railway managers and of private persons in 
connection with interstate and foreign transportation, and, second, that the law was 
entirely adequate to accomplish it if only the executive branch of the Government, 
including Attorneys-General, district attorneys, etc., and the strictly judicial branch 
would perform the plain duties that the law required of them. Every intelligent 
person acquainted with public and business affairs, I am confident, understands per- 
fectly well that the evils that the act of July 2, 1890, provided for the correction of ^ 
were left substantially unassailed, and continued to grow and expand until they have 
now reached a stage that compels attention, and will, if not speedily overcome, be 
visited with a heavy retribution. 

I have expressed these views so many times during the last ten or fifteen years 
that it seems like supererogation to repeat them to you. What is really needed is not 
legislation but administration. 

I desire to say that Senator Edmunds is in no way related to me or 
to the Illinois Central Railroad Company as counsel. I simply wrote 
to him on the subject as a friend. 

Senator Carmack. Are you going to discuss the question of differ- 
entials? 

Mr. Fish. Not specifically, but I should be glad to answer questions 
on that subject according to my abilit3^ 

Senator Carmack. That is a matter which the committee have con- 
sidered, and we thought you would be likely to give us some light on 
that particular question. 

Mr. Fish. I will get to it if I have time, and then shall be glad to be 
interrogated about it. 

Senator Carmack. That is one point that I think the committee would 
be very glad to hear you upon. 

Mr. Fish. I should like to point out to the committee that the own- 
ership of railways in the United States in the last twenty or thirtj^ 
years has changed very radically, and rests today with our own people. 
They are owned by citizens of the United States. I can speak: from 
personal knowledge in regard to the Illinois Central. In 1873 eighty- 
seven per cent or the stock of that company was held abroad,- and 



DUTIES AND POWERS OV INTERSTATE COMMERCE COMMISSION. 275 

thirteen per cent at home; to-day twenty- one per cent is held abroad, 
and sevent3^-nine per cent at home. In the State of Illinois we have 
1,165 stockholders, owning over $11,000,000 of the stock, and over 
one-ninth of the whole amount of stock held by foreign and domestic 
holders. There are over 9,000 stockholders registered on our books 
who own a little more than half of the capital stock, and no one of 
them owns as much as $50,000 worth. It is an ownership b}' small 
holders. 

The Chairman. This is the distribution of the stock of the Illinois 
Central that you are speaking of? 

Mr. Fish. Yes, sir. 

The Chairman. Not the bonds? 

Mr. Fish. No. 

Senator Millard. The bulk of the stock of 3^our company is in the 
hands of small holders? 

Mr. Fish. Yes, sir. 

The Chairman. You have a large bonded indebtedness bearing a 
low rate of interest. In your judgment, where are those bonds held? 

Mr. Fish. The largest single holder that I know of is an insurance 
company. 

The Chairman. You can not know where all of it is held, of course, 
because much of it is payable to bearer? 

Mr. Fish. Yes, sir. That one insurance company holds, I think, 
in the neighborhood of $7,000,000 or $8,000,000. 

Senator Newlands. What is the entire bonded indebtedness? 

Mr. Fish. About $157,000,000. Three of the great New York 
insurance companies and the Connecticut Mutual hold a large amount 
of that, and much of the rest is owned by savings banks all through 
New England and the State of New York, those bonds being by law 
an investment for savings banks and executors and trustees under 
wills in New York and other States, and they are held in all sorts of 
lots, large and small. It is impossible, of course, to state who are the 
holders of the coupon bonds payable to bearer. 

Senator Newlands. What is the total stock? 

Mr. Fish. Ninety-five million and forty thousand dollars, the shares 
being $100 each. 

Senator Newlands. What is the entire mileage of the s^^stem? 

Mr. Fish. Of the Illinois Central, 4,301 miles; of the Yazoo and 
Mississippi Vallej^, 1,162 miles. 

Senator Newlands. Your total number of stockholders is what? 

Mr. Fish. About 10,000. 

Senator Newlands. How many employees are there in the system ? 

Mr. Fish. I should say about 45,000 on the two roads. It varies 
according to the season. 

Senator Newlands. So you have about 55,000 people interested in 
the road as employees and stockholders? 

Mr. Fish. Yes, sir. 

The Chairman. Then there are the bondholders also. 

Mr. Fish. I do not look upon the bondholders as interested in the 
road. I look upon a bondholder as a creditor. 

The Chairman. But if anything affects the road he would have an 
interest and you would very soon hear from him? 

Mr. Fish. That is true. 
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Senator Dolliver. In building your extensions to Omaha and other 
localities, how were those extensions financed? 

Mr. Fish. The particular one to Omaha was financed by the issue 
of bonds to the approximate cost of the road, bearing interest at 3 per 
cent. The bonds did not pay for the road, and the rest was furnished 
by the Illinois Central out of its treasury, its stock and earnings which 
had not been divided among the stockholders. 

May I go on, Mr. Chairman? I do not want to cut off any ques- 
tions, but my time is short. 

The Chairman. Proceed. 

Senator Clapp. I think the committee is interested in the question 
of differentials so far as affected by the proposed legislation, or so far 
as the subject might be affected by the administration of the law within 
the scope of its provisions. 

Mr. Fish. That will somewhat divert me from the line I have 
marked out. 

Senator Foster. I suggest, Mr. Chairman, that we let Mr. Fish pro- 
ceed as he has mapped out his argument, and then we can interrogate 
him. 

The Chairman. If Mr. Clapp will consent. 

Senator Clapp. Certainly. 

The Chairman. I should like to hear Mr. Fish state his objections 
to the particular bill under consideration. 

Mr. Fish. I will come to that. 

The Chairman. Then proceed in j^our own order. 

Mr. Fish. All of the railroads in the country are owned by over 
1,000,000 holders whose names are registered on the books as pro- 
prietors — corporations, firms, insurance companies, banks, trustees 
under wills, etc. There are employed directly bj^ the railroads of the 
United States about 1,300,000 people. These are the owners and 
those directly interested in railroads, and besides those there are the 
makers of steel rails and other supplies who are interested in main- 
taining the largest possible revenue for the railroads, which is quite a 
different thing from the highest possible rates. 

Senator Newlands. You say that the number of stockholders in the 
railroads of the country is over 1,000,000? 

Mr. Fish. I should say so. 

Senator Newlands. And that the number of employees is about 
1,300,000? 

Mr. Fish. Those directly employed. 

Senator Newlands. That would mean that the stockholders are 
almost as numerous as the employees themselves. Now, I call your 
attention to the fact that you said a few moments ago that the Illinois 
Central had about 10,000 stockholders and had about 45,000 emploj^ees. 
That would be quite out of the general proportion. How do you 
account for that? 

Mr. Fish. That was stated rather roughly. I would rather state 
that the number of persons interested in railroads is about 1,000,000, 
without saying that such is the number registered on the books. I 
do not think tnere are that many registered. I think there are about 
1,000,000 people interested as members of firms and corporations; 
indeed, more than that. I am glad you called my attention to that. 
That is a blunder, in consequence of having put that down hurriedly 
from a statement made to me yesterday. 
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The Chairman. Has there been any expression frora the employees 
of railroads, so far as you know, or from any organization or consid- 
erable body, as to this legislation now pending before Congress? 

Mr. Fish. No, sir; there has not been time to take it up, no oppor- 
tunity to get opinions. We have had expressions of opinion from 
them on former occasions, and 1 have had intimations from individu- 
als, but nothing that could fairly be considered as representing the 
general opinion. 

The Chair!^ian. Very well; proceed. 

Mr. Fish. With regard to this proposed legislation, it seems to us 
that the demand for it, so far as there is a public demand, has been 
promoted directly by the Interstate Commerce Commission, for the 
members of that Commission have certainly put it in their reports, put 
it in published interviews, in signed magazine articles, and in public 
addresses. 

Now, taking up the territorial question, which some of you have 
referred to as diflPerentials, I should like to submit to the committee 
some maps which we had prepared sometime ago, showing the di-ain- 
age basin of the Mississippi River, showing that in 1890 the center of 
manufacture was in Stark Count3% Ohio; the center of population was 
ir^ Decatur Count}^, Ind. ; the center of wheat production was in Han- 
cock County, 111. ; the center of corn production was in Lewis Count}", 
Mo., and the center of area was in Smith County, Kans. 

In the sixth volume of the Twelfth Census, part 2, at page 24, is 
Table IX, showing the position of the center of corn production. It 
is there stated that in 1850 it was in west longitude 81^ 43' 38", and in 
1900 in 90^ 27' 6"; the westward movement in fifty years being 8^ 43' 
28", or say 523 miles; and at page 32, in Table XXI, the center of the 
wheat production in 1850 is given as in west longitude 81^ 58' 49"; 
and in 1900 in 94^ 59' 23"; the westward movement being 13^ 0' 34", 
or say 780 miles. That is to say, there has been a movement west- 
ward of corn production, running through those years, of something 
over 10 miles per year, and of wheat production of over 15 miles per 
year, and that seems to be a constant tendency. 

Taking the report of the Interstate Commerce Commission, statis- 
tics of railways, we find with regard to the Gulf States, that Florida 
has 6.4 miles of railroad to every 100 square miles of territory; Ala- 
bama 8.7; Mississippi, 7.13; Louisiana, 7.68; Texas, 4.32. 

Now let us take some of the other States: Illinois has 20.41; Iowa, 
17.20; Massachusetts, 26.39; Ohio, 22.18; Pennsylvania, 23.8; Wis- 
consin, 12.81. 

I have purposely omitted New Jersey' and the District of (^olumbia, 
somewhat abnormal cases. I have tried to make a fair case on both 
sides. 

Now, as to the contest of ports. We have had a free contest so far, 
and under this bill it is sought to put the power of fixing rates in the 
hands of a Government commission, which is going to hamper the 
contest and bring in, as controlling the situation, in lieu of supply and 
demand the world over, the ipse dixit of a Government commission. 
In the matter of grain, especially that which goes to Europe, we are 
hampered in the Gulf ports by tne longer sea voyage than from New 
York and the Atlantic seaboard. Take New York and New Orleans 
as types: New York has great advantages over New Orleans in hold- 
ing the good will of the business, the existing trade, in better banking 
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and exchange facilities, and all that; it also has the very great advan- 
tage of regular lines of steamers going and returning weekly, and when 
returning bringing a high class of merchandise to be shipped rapidly 
to the interior, on which expedition is of value to the consignee. 

If the Government is going to take hold of this subject, the matter 
of distance inland must aflfect the situation. On this map the blue line 
running diagonally from north west Wisconsin on Lake Superior through 
Chicago to Charleston, S. C, divides as nearly equally as may be the rail 
distances from New York and New Orleans respectively; everything to 
the west and south of that is nearer to New Orleans by rail, and, a 
fortiori, nearer to Galveston or other Gulf ports. We have a cer- 
tain trade at New Orleans. For instance, I cut a slip from a 
paper a day or two ago which shows that for the week ending Feb- 
ruary 4 the shipment of corn from New Orleans to Europe was 
2,421,981 bushels, and from all the ports of the United States, includ- 
ing New Orleans, in the same week 5,137,821 bushels; and that for 
the corresponding week last year the amount of corn shipped out of 
all ports in the United States was only 2,031,289 bushels. 

The Chairman. The shipment from New Orleans being about half 
of that shipped from all ports? 

Mr. Fish. Yes, sir; that is abnormal, of course. When the Gov- 
ernment comes to take hold of this, if it does, it will have to consi(Jer 
not only the inland rate, but the foreign rate, the rate by ship to the 

?oint of destination in Europe, Bremen, or Liverpool, or what not. 
he price on the farm will be the European price, less the cost of get- 
ting it there. To-day the farmer of Iowa or Nebraska has a choice of 
routes; he may send by the Gulf ports or by Atlantic ports; if the 
Gulf ports happen to present the cheapest rates the farm products 
will go that way, and when Atlantic ports have the cheapest rates 
the products will then go that way. But the Government must take 
into account all the factors in the problem — the ocean freight, compe- 
tition, European markets, the character of crops in Argentina and 
other foreign countries, as well as many other factors witn which this 
Government is absolutely powerless to deal. This Government can 
not control ocean carriage after it gets outside the 3-mile limit, 
and the ocean carriage is a necessary part of the cost of getting grain 
from the locality where it was produced in the West to Liverpool or 
any other European port. 

The Chairman. If the Government should delegate the proposed 
power to the Commission, would the Commission find any limitations 
that do not exist in respect to the railroads? The railroads are free. 
They do these things by consent of the shippers and among them- 
selves. But if this power were put into the hands of the Commission 
would the Commission be limited to some uniform rule ? 

Mr. Fish. It would have to be limited in some way under the act of 
Congress. 

The Chairman. This bill provides for fixing the rate. In fixing 
that rate what limitations would be upon Congress, if you please, in 
exercising its power through the Commission? 

Mr. Fish. However they fix the rate, they can not fail to discrimi 
nate in favor of one place as against another. 

The Chairman. Are you sure of that. Mr. Fish? 

Mr. Fish. I am absolutelv certain. 
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The Chairman. That is, it will discriminate in favor of a port in 
one State as against a port in another State 'i 

Mr. Fish. They must do it. 

The Chairman. Can you state to the committee just how that will 
happen ? 

Mr. Fish. I will try. The conditions are changing conditions; the 
crop conditions change practically every month of the year, and 
whereas the movements of our great cereals commence in July or 
August, yet Australia comes in with a disturbing factor. Then the 
European countries change their tariffs and their conditions; they give 
a bounty on imports or exports, as they choose. Then there are the 
conditions of war or peace. Suppose this war in the East were to stop, 
and these 400,000 Russians were to go back to their homes to cultivate 
wheat; that would have its effect on the next crop, not on this. The 
prices are changing in all these markets, and the rates of freight are 
changing on ocean vessels. The regular liners have something approach- 
ing a tariff, but then, there is the tramp steamer which takes a very 
large proportion of the tonnage, especiallv from the South. The 
Senator from Louisiana knows better than I do, probably, what that 
proportion is; those tramp steamers are free lances, and some of them 
are at New Orleans all the time; they try to ^et the best rates they 
can, but their lay time in New Orleans necessitates their taking such 
cargo as they can get and at anj^ price thev can get. 

How can any five gentlemen here in Washington watch all those 
conditions and deal effectively with them ? Freight rates do not cover 
merely the charge for carriage, but must be affected by the markets in 
every State. Some States have markets and some have none. For 
instance, Mississippi, as Senators know, has practically no market in 
the State; her markets are Memphis, Tenn., Mobile, Ala., and New 
Orleans, La. Yet justice must be done to Mississippi. Then the Pacific 
coast comes in. How are you going to balance things between the 
Atlantic ports and Gulf ports, between the Lake ports and the Pacific 
ports? It can not be done. On that I will stake my reputation for 
veracity. It needs no prophet to see that nobody can do it. Not only 
these Washington men can not do it, but nobody can. 

The Chairman. You stated that the United States would have no 
jurisdiction over vessels on the ocean outside the 3-mile limit. Could 
not the Commission be invested with power to fix joint rates for both 
land and water? Could not the United States say that a vessel should 
not clear from any port in the United States unless its rates were so 
and so? After a vessel gets out on the broad ocean it can do as it 
pleases, but it seems to me that the Commission could be vested with 
authority to say to that vessel, " You shall not clear unless your joint 
rate from Chicago to Liveipool is so and so." 1 draw your attention 
to that as a matter of inquiry and J want information, perhaps more 
legal than practical, if you can give it. 

Mr. Fish. I can not answer the legal question, but the practical 
part I can. 

The Chairman. You said a while ago that we would have no juris- 
diction to confer on the Commission the power of fixing a joint rate 
from Chicago to Liverpool, but might not the Commission say to a 
vessel, '^ You shall not clear from New Orleans or Mobile unless you 
conform to the rate which seems to us to be just and right?" 
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Mr. Fish. In answer to that, the effect a^ain would be to discrinai- 
nate against some port, because you have got to adjust the rate, not 
only with regard to wheat coming from the nest, which we have been 
considering, but you have got to consider it with respect to the whole 
cargo and every item in it. Suppose a vessel has taken some cotton 
in New Orleans at the rate fixed by the Commission, are you going to 
be so unjust as to hold that vessel because another man has shipped 
another part of the cargo of that vessel at a wrong rate? 

The Chairman. I do not think it will ever be contemplated to try 
to fix water rates, but I think it is contemplated to give the Commis- 
sion power to take charge of the joint rates — land and water, lakes and 
coastwise. 

Mr. Fish. The rate on the Great Lakes is a diflferent proposition, 
because (congress has jurisdiction there; but it strikes me that if you 
attempt any regulation of rates on the high seas you will drive snips 
out of the business; that if they can go to the ports of other countries 
and get freights without such regulation they will go to other countries 
for their business, and there will be fewer ships coming to this country. 

The Chairman. That seems to be a substantial and practical objec- 
tion. 

Mr. Fish. You will not fail to remember that we do not own the 
ships. There are almost no American ships engaged in this business. 
In New Orleans we never see the American flag flying from a ship 
going to Europe. 

The Chairman. Unfortunately, you rarely see it in New York. 

Mr. Fish. There are one or two American lines to-dav from New 
York. ^ . 

Senator Clapp. Are they mostly Norwegian ? 

Mr. Fish. No. They are mostly English, some German, some 
French, some Spanish, some Danish, and a good many Norwegian. 
They are of all nations of Europe, and more Spanish than one would 
suppose. 

Senator Newlands. 1 understood you to say that the rates as to the 
great staples are necessaril}^ varied from time to time according to the 
conditions, both domestic and foreign ? 

Mr. Fish. Yes, sir. 

Senator Newlands. And jou say that a body of five men in Wash- 
ington could not, with good judgment, meet these changing conditions, 
that nobody could do it? As a matter of fact, do not the traflBc man- 
agers of the railroads meet that very question now? 

Mr. Fish. No, sir; it is met for them. The traffic managers them- 
selves have about as little power over the rates as Mr. Greel}^ the head 
of the Weather Bureau here, has over the weather. He reports what 
he finds. 

Senator Newlands. The railroad companies do have some people, 
however, who fix these rates, do they not? 

Mr. Fish. They find a certain number of elements in the problem 
and then they work out the problem, that we can move a certain com- 
modity at a certain rate; the conditions are such that in order to move 
it it is necessary to do certain things, and when we can do those things 
and meet those conditions then we contract to make that movement. 

The Chairman. It is the conditions that govern? 

Mr. Fish. The conditions govern. 
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Senator Newlands. Is that done by the traflSc managers of each 
system or association exchanging views ? 

Mr. Fish. There is an exchange of information rather than of views. 
That process is ^oing on to-day in certain places with regard to cer- 
tain kinds of business — as, for instance, in Memphis and New Orleans 
in regard to the cotton business. 

Senator Dolliver. What machinery have the railroads now for 
deciding a controversy between shippers and carriers? Have the 
railroads any machinery for arbitrating or considering at length the 
differences between shippers and carriers as to charges? 

Mr. Fish. Let me ask you, Senator, do 3^ou mean the difference 
between an individual shipper and a carrier? 

Senator Dolliver. I do. 

Mr. Fish. The individual, if he thinks himself overcharged, makes 
his claim, and that is worked out through the claims department. If 
the company admits the claim, the shipper gets his money back. If he 
is not satisfied with that, he sues the compan}". 

Senator Dolliver. I am informed that just now there is a very 
sharp controversy between the shipping communit}^ and the railroads 
as to the charges and practices ot the railroad companies, and what 
we are endeavoring to do, if possible, is to create some tribunal not 
interested on either side which shall act as a sort of judge between the 
public and the carriers in cases of controversy. Do you regard that 
as a feasible scheme? 

Mr. Fish. Of course it may be feasible, but I doubt whether it is just. 
In fact, I think very strongly it is not just to the railroad companies to 
hale them into a special court, where other citizens and taxpayers are 
not taken. It is much more unjust, under the present scheme as modi- 
fied by the bill under consideration, to give to Government officials 
these powers, for what you call the Interstate Commerce Commission 
is the prosecuting officer who investigates. The Commission then 
becomes the grand jury to which the presentment is made, becomes also 
the court of first instance, and their finding is intended to he prima facie 
evidence. That would not be tolerated in any other business in any other 
land. It is unjust. That there should be tribunals I agree entirely, 
but so far as there is any complaint I venture to differ from the Sena- 
tor in this: that there is not, to my knowledge, any general complaint, 
nor has there been for a long time any complaint, with regard to rates, 
that they are excessive. What agitation has been had on that subject 
is factitious altid fictitious absolutely. It has been promoted by inter- 
ested parties, and it is very easy to see who those interested parties 
are, aside from the Commission. 

Take the case of a middle man — and all shippers are middlemen — who 
has what he claims is an overcharge; he makes his claim against the 
railroad compan^^; at the same time he sells his goods, adds the amount 
of his freight bill upon the selling price of his goods; that combined 
amount is passed on to the wholesale merchant, and then it is passed 
on (with his profit added) to the retailer, and from the retailer, with 
his profits aaded, it is passed on to the final consumer. The fellow 
who eats the loaf of bread made from the flour manufactured f fom the 
wheat is the fellow who pays the unjust charge that has been made for 
the carriage of wheat from South Dakota to Pillsbury's mill at Min- 
neapolis; but who ever heard of one of these middlemen, when he 
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recovers the amount of his overcharge, returning one dollar of it to 
the fellow to whom he sold the flour or to the man who ate the bread 
made from the flour? 

Senator Dolliver. If there is an habitual overcharge like that, ought 
there not to be some machinery by which the individual or company 
making the overcharge can be brought to judgment? 

Mr. Fish. Yes, but 1 deny that it is habitual; it may happen occa- 
sionally. I can show you testimony of foreigners in regard to this 
matter. 1 have the testimony of Mr. Priestley, a British expert on 
railroad rates in Europe and India, who was over here making investi- 
gations on this subject. I would like to read to you, also, Mr. Chair- 
man, a few words from a translation of one chapter of a book by Pierre 
Leroy-Beaulieu, who is the first writer on economic questions in 
France, and probably in Europe. His book is entitled ''Les Etats- 
Unis au XX® Siecle" — the United States in the Twentieth Century. 
That chapter begins by considering the conditions of the United States 
and of tne railroads, showing that in this country the railroads have 
created both the production and the traflBc; that they have promoted 
the colonization of lands, which, without the railroads, would not have 
been cultivated for a very long, time in view of the impossibility of 
otherwise transporting the products; and he winds up with this 
sentence: 

If we wish to seek for models of railway operations, it is in the direction of Ameri- 
can liberty that we must turn and not to sterile operation by the State. 

The Chairman. Let that translation go into the hearing. 

liES ETATS-TJNIS AU XX<^ SIECLE. 

By Pierre Leboy-Beaulieu. 
[Literally translated from the original French.] 

Fourth Part — Chapter First, 
the railways. 

Great as has been the part played by the railroads, and profound as may have 
been the economical revolution caused by their introduction, their importance has 
been greater in new countries than anywhere else. In the old countries of western 
and central Europe, with dense population, they commenced in their beginnings by 
collecting traffic already active, due to a production already intense. Of course by 
the market facilities they have afforded they have enormously increased this traffic 
and this production. In new countries, in great part uninhabited, much more 
extended and more rugged than Europe, they have done more. They have created 
both the traffic and the production; they have permitted the colonization of lands 
which without them would not have been cultivated for a long time, in view of the 
impossibility of transporting their products to distant points, and of obtaining from 
enormous distances many commodities necessary for life which could not be raised 
in these lands on account of local conditions being unfavorable to them. We may 
boldly say that without the railroads three-quarters of the immense territory of the 
United States, situated too far from the sea and having insufficient communication 
by rivers or lakes, would be still almost deserts, and would not play in the economical 
life of the world a more important part than Siberia did, for instance, before being 
lifted from her isolation by the Trans-Siberian Railroad. 

Americans perceived from the very beginning the great importance of railways in 
the development of their country. As soon as they were put in possession of this 
marvelous implement they covered their country with it. Since 1850 the United 
States has been among the first of the nations of the world in the extent of its rail- 
ways. It has possessed more than France and England put together. It has not 
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ceased to extend them with great rapidity, and since about 1860 it has had at all 
times more than the whole of Europe. Tne variety of traflSc for which the railroads 
of the United States must provide, the necessity to which they are put to carry rap- 
idly, at low rates and for very lon^ distances, commodities, most of them bulky and 
of small value, while accommodating the local traffic, which is very great, as there 
are very few good public highways, nas obliged the builders of such means of trans- 
portation, subject besides to a boundless competition, to seek for all possible improve- 
ments. Not being hampered by any troublesome regulations, free to venture all 
trials that might seem useful to them, they have devoted themselves to this work 
with remarkable success. They have taken and are still taking the initiative in 
many new inventions which are streaming from them through the world, or are des- 
tined to do so. It is for this reason that the study of American railways, which in 
their operation provide in addition one of the best means of cooperation with the 
industrial business of the United States, deserves particular attention. 

According to the most recent report of the Interstate Commerce Commission, 
the official body to which is entrusted— rather loosely — the oversight of the opera- 
tion of American railways, the total length of the system was in June 30, 1902, 202,472 
miles, say 325,777 kilometers. This represents fully 40 per cent of the system of the 
entire world, which seems to be 760,000 kilometers. It is obviously more than the 
European system, which is 296,000 kilometers. Finally, it is seven times the French 
system. The following figures show the development of the American railways since 
their origin. 

Length of the American railway system to June SO of each year. 

[In kilometers.] 



1830 37 

1840 4,500 

1850 16,000 

1860 49,000 

1870 85,000 



1880 150,000 

1890 268,000 

1900 311,000 

1901 317,000 

1902 325,777 



The period in which the construction was the most active extends, as will be 
noticed, from 1870 to 1890. As soon as the wounds of the civil war began to heal 
Americans covered the States west of the Mississippi with railroads where the first 
transcontinental railway, the Union Pacific Railway, opened in 1864, was already 
extended. At the same time the States of the East where metallurgical industries 
and coal mining operations were beginning to take a great development, were multi- 
plying the lines of their systems. The great and increasing receipts of the existing 
lines were inducing the building of competing systems. At the summit of the rail- 
way mania, the year 1887 alone saw the construction of 20,000 kilometers of railway 
lines, half of the present French system. Since 1890 all the great lines have been 
built. There are no less than six different roads which permit you to go from one 
ocean to the other. They moved even too quickly and outstepped the needs of the 
traffic, and in fact they were obliged to relax the rate of construction, especially after 
the great crisis of 1893, at which time a great number of railway companies Jailed. 
Nearly one- third of the American system was placed for a time in the hands of 
receivers. In consequence of this from July 1, 1896, to June 30, 1897, only 2,700 
kilometers of road were opened. This was a minimum. Prosperity returned and 
for each of the three last fiscal years, 1899-1900, 1900-1901, 1901-2, they opened 
to traffic 6,520, 6,260, and 8,420 kilometers, respectively. 

If we consider the area and the population of the country we see that the American 
systems represent 4.05 kilometers per square myriameters, and 41.5 kilometers per 
10,000 inhabitants. The first of these two proportions naturally increases contin- 
uously as the area of the country remains invariable. The second one seems to have 
risen a little since 1899 when it was calculated at 41 kilometers, but it has decreased 
in comparison to 1893, when it was calculated at 42^ kilometers. It is probable that 
if we have to figure it for long periods it will tend to fall a little for the future. The 
population even to-day is very scattered on the greater part of the American terri- 
tory, and very long lines are required to serve it. But in many parts of the West 
the" railways may become sufficient, by an increase of rolling stock, for a greater 
traffic. It seems very probable that they will not extend their lines in proportion 
to the population that will settle along their lines. Regarding the East it will only 
require, in order to meet an increase of traffic, to double or quadruple the tracts on 
certain lines of the sytem extremely congested already. Taken as a whole in fact, 
not only by comparison with its population, but also in comparison to its area, the 
American system is far greater than the European, notwithstanding that in equal 
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area, the United States is four times less populous than Europe. For each square 
myriameter we figure in our old Europe only 2.8 kilometers of track, one-third less 
than in the United States. 

Among all the States of the Union the State of Nevada, the least populated and the 
most arid, in fact a regular desert, is the least furnished with railroads. It has only 
0.55 kilometer per square myriameter. It has, nevertheless, nearly as much as Nor- 
A\'ay, 0.7 kilometer per square myriameter, which is far better populated, but which 
we must also admit is admirably served by sea. Two other States only, Wyoming 
and Arizona, have less than 1 kilometer of railway per square myriameter; that is to 
«ay, their system is weaker than that of Russia, but these States also are really deserts 
and the greatest part of them will remain such. Their population is not one inhab- 
itant per one square kilometer, while in European Russia it reaches 20. It is not to the 
whole of this last country that we should compare them, but to the most deserted 

erovinces of the Tsar's Empire, to the sterile steppes of Astrakhan, or to the frozen 
mds of Arkangel. In the whole Union there only are ten States or Territories out 
of fifty which are less abundantly served by railroads than Spain and Portugal, which 
have 2.7 kilometers of road per square myriameter. But all these States have less 
than 4 inhabitants per square kilometer, while Spain and Portugal and many other 
countries which have fewer roads, such as the Balkan countries, have more than 30 
inhabitants. In fact the less populated regions and those less endowed by nature in 
the United States are far better provided wath means of transportation than many 
European countries which are more thickly inhabited and often more fertile. It is 
easily conceived that these greater facilities of communications in America have 
stimulated production. 

In the same way that the less inhabited States of the Union are better served than 
the European countries which are sparingly or even moderately populated, the more 
advanced States have more railroads than any other country in the Old World, Belgium 
excepted. The latter having 22 kilometers per square myriameter, surpasses New 
Jersey, which leads in the United States and has only 19 kilometers for the same 
area. But we should consider that New Jersey has not quite 100 inhabitants per 
square kilometer, while Belgium has more than 200. Eight States have systems 
more congested than the United Kingdom of Great Britain and Ireland (11 kilo- 
meters per square myriameter) and none of these approaches the British Isles as to 
density of population. Fourteen States in all, including the eight preceding, have 
more roads in proportion to their area than France (8 kilometers per square myria-' 
meter). These fourteen States occupy the zone situated between the Atlantic, the 
Great Lakes, the Ohio and the Mississippi, and also Iowa beyond the river. All 
his region taken in equal area is but half as thickly inhabited as our country. 

But if we take, on the other hand, the population as a basis of comparison the large, 
thinly inhabitated States of the Rocky Mountains are in the first rank, while tne 
industrial States of the East, having often a small area and a large population, come 
the last. In the same way in Europe, Sweden has the most railroads in comparison 
with its inhabitants, 24 kilometers per thousand. Only six States of the Union are 
behind Sweden — Maryland, on one side, and the five adjoining States, New York, 
New Jersey, Connecticut, Massachusetts, and Rhode Island, on the other. 

Little Rhode Island, with its 7.7 kilometers per 10,000 inhabitants, has fewer lines 
in comparison with its population than France (11.5), Germany (9.5), Belgium (9.9), 
and the United Kingdom (8.6). The people of the 44 other States or Territories 
have at their disposal many more lines than those of any European country. Nevada 
leads with 349 kilometers per 10,000 inhabitants. 

It is natural that being so well provided with railroads the Americans do not extend 
their lines with the same feverish activity as they did formerly, and it is without 
astonishment that we see that in 1894 and 1900 the miles of road' opened for traffic in 
the United States were inferior in length to those opened by Europe, which is less 
well provided. 

The fact which surprises us very much is that Americans think it useful still to 
build many thousands of kilometers each year, to the extent that in 1902 they again 
surpassed Europe for the length of new lines opened for traffic. This continuous 
construction would not be easily explained were it not often due less to necessity of 
serving new centers of traffic or of removing the congestion of certain old sections 
than to competition existing between the great American companies. These do not 
hesitate to build lines parallel to those of their rivals situated only a few kilometers 
and some times only a few hundred meters apart, if they believe that they may find 
some direct or indirect profit, were it only to obtain traffic with greater certainty over 
their main lines. 

It is especially in the agricultural regions of the West between the Lakes — Illinois, 
the Mississippi, and the one hundredth degree of longitude west — which marks the 
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beginning of lands with insufficient communication by water that the American lines 
have been extended since 1900. This part shows 5,000 kilometers constructed, or 
rather more than half of the total extension in 1901-2. The Pacific States and those 
of the Rocky Mountains come next, with 1,000 kilometers for this last fiscal year; and 
the group formed by the six Southern States — Kentucky, Tennessee, Georgia, Florida, 
Alabama, and Mississippi — have almost an equal amount. On the contrary, in the 
East and Northeast the increase in the systems naturally has been very small, and 
in some States none at all. 

We have seen the great growth of American railways. What use is made of them? 
What is the traffic crt this immense system? It is very large. The tonnage carried 
by all the American railways in 1902-3 rises to 581,832,000 tons. This is a little less 
than that of the two preceding fiscal years when it rose to 583,000,000 and nearly 
594,000,000 tons, but it is more than 1898-99, when it was only 510,000,000 tons. 
We refer to real tonnage without double use. It is obtained by calculating for 
each company the real tonnage loaded on cars on its own system. If we should 
calculate in this country (where the systems are very much mixed, and in conse- 
quence numerous loads pass over many systems), the total tonnage which runs on 
the tracks of the different companies we would reach the amount of 1,200,000,000 
tons, which would not after all nave a great meaning. On the whole, of the real 
tonnage, 304,000,000 were furnished by mining products (this is more than one-half), 
68,000,000 by forest products, 54,000,000 by agricultural commodities, 15,000,000 by 
live stock, 84,000,000 by manufactured goods, more than 56,000,000 by miscellaneoua 
articles, most of those being also manufactured goods. We may see by that what an 
important traffic the mines assure to the railroads. This is also one of the causes of 
the inferiority of traffic on most of our French systems ( which are carrying only 
110,000,000 tons) caused by the poverty of our subsoil. 

In regard to travelers it has been impossible to obtain the exact figures of their 
transportation. 

W^e have only the rough figure of 649,878,000 passengers, in which each one is 
counted as many times as he has traveled on different lines, which is frequently 
many times. 

On the other hand, it is possible to establish exactly the number of kilometers 
traveled by all these travelers and all the tons of merchandise. As each company 
calculates the number of kilometers traveled over by each passenger or tons on its 
system, we have not here a double statement. 

American railroads have carried for the last fiscal year over 253,000,000,000 ton- 
kilometers, and 31,700,000,000 passenger-kilometers. These figures are constantly 
increasing. For 1901-2 the increase is 12 per cent for the passengers and 8 per cent 
for the tonnage in comparison with 1900-1901. At the most critical moment of the 
last economical crisis, m 1893-94, the amount of tons-kilometers fell to 128,000,000; 
that of passenger-kilometers to 19,000,000,000. Before this crisis the first figure had 
attained a maximum of 149,000,000,000 and the second 22,600,000,000, in 1892-93. 

The truly enormous progress made by the traffic of the American railways during 
the last ten years shows how greatly both production and wealth have increased in 
the United States. 

If we compare this traffic to that of the European systems we observe a very 
curious and important fact. The number of tons forwarded by railways is nearly 
five times greater than in France— 582,000,000 against about 125,000,000, which 
means that an American forwards on an average twice and a half times as many goods 
as a Frenchman, since the United States has almost exactly double our population. 

On the other hand, the number of passengers is proportionately less in the United 
States than in our country. While in France more than 400,000,000 passengers have 
been carried in the course of 1902, there were only 639,000,000 in the United States. 
As the population of France is a little less than 40,000,000 and that of America, 
nearly 80,000,000, every Frenchman travels ten times a year by railroad and every 
American eight times only. 

This is a surprising statement and one which seems to be the reverse of what 
would be generally expected. It is easily explained, however. This smaller move- 
ment of the Americans is only apparent. In fact they travel more than we do. 
They have an extremely improved system of electric railways (the statistics of which 
are not included in the above figures), and which monopolizes the suburban traffic 
and even the interurban travel between neighboring towns. 

Massachusetts, for instance, which is exclusively an industrial State, where most 
of its population is urban, has a greater length of tramways and electrical railways 
than of steam railways. 

Consequently the latter lose in the United States a very great part of a service 
which in France, and generally in all countries, includes the largest number of pas- 
sengers, who are actually more numerous in America than in our country. 



286 DUTIES a:nd powers of interstate commerce commission. 

If it is true, as has been said, that progress for society, as well as for men, consists 
in the differentiation and the increasing specialization of organs, the establishment 
of these special methods of transportation for short distance movements at very short 
intervals of time is certainly progress. It relieves the real railroads of a service 
which disturbs their principal business and which is diflScult to handle economically 
and permits them to bring to a higher degree of perfection the transportation of per- 
sons to ordinary and long distances and the forwarding of merchandise, which is 
their essential domain. 

Passengers and merchandise naturally move much longer distances than in France, 
an average of 48 kilometers per passenger, which comes near to the average of the 
Lyons-Orleans and the southern systems of France (47 and 46 kilometers), which 
have a small suburban service. But this is far greater than the average of the west- 
ern, eastern, and northern lines of France (22, 26, and 28 kilometers), where the 
suburban service preponderates. 

We must always consider that this covers only the traveling of one passenger on 
one road, and that if he uses other systems his real journey is longer. In order to 
obtain this we must increase the figures and raise them in the United States more 
than in France. The average distance a ton is moved, taking into account all the 
svstems it uses, is also far longer in the United States; it is more than three times 
that of France — 433 kilometers against 142. This difference explains itself on account 
of the difference of area of the two countries and of the enormous distances which 
separate many agricultural or mining regions from the great centers of consumption, 
or from the seaports. This is advantageous for the American railways, as the 
expenses required for loading or unloading, which are the same for any distance, 
assume a less proportion of the cost of operation when the distance is longer. 

The traflSc of the American systems is therefore quite different from the traffic 
of the French systems; there is proportionately more freight and less passengers. 
In order to point out how great this difference is, let us revert to the figures of pas- 
senger and ton kilometers. The number of passenger-kilometers on . the American 
railways attained in 1902 to 31,700,000,000. In other words, that was the total num- 
ber of kilometers traveled over by all the passengers in the course of the year. The 
average length of the systems on 'which these passengers traveled is 319,000 kilome- 
ters. It follows that an average of 99, 000 passengers have traveled over each kilometer. 
Our six great French systems reckoned in the same year 12,500,000,000 passenger- 
kilometers for 34,000 kilometers of line, which equals 370,000 per kilometer. This is 
nearly four times as many as in America. 

On the other hand, 253,000,000,000 ton-kilometers have been moved in the United 
States. This shows that 793,000 tons have been moved over each kilometer of the 
American lines. The six great French systems forwarded only 15,500,000 ton-kilo- 
meters; that is 456,000 tons per kilometer. This is scarcely more than half of the 
figures attained in the United States. Much fewer passengers, a great deal more freight, 
in proportion to the length of their lines. These are the features that distinguish the 
American railroads from the French railroads. 

If we lay stress on the different conditions which exist on the French and Ameri- 
can systems, it is on account of the importance of keeping them in mind when we 
reach the question of rates. The importance of the transportation of merchandise 
and the length of the distances travelea permit the American railroads, all other things 
being equal, to give concessions to shippers which can not be made by the railroads 
of our country. Besides this, the low price of coal lessens to a great extent the cost 
of operating expenses, and finally the abundant supplies of common merchandise, 
like coal, minerals, raw agricultural products, which being shipped by full carloads 
necessitate less handling, contribute still more to the reduction of expenses. 

Having thus presented the part which natural advantages have in reducing the 
tariffs of the American railroads below ours, it is just to add that the skillful manage- 
ment of the transportation companies, the ingenuity of the operators, the technical 
improvements they have introduced, and their commercial skill have highlj^ con- 
tributed to reduce the tariffs to the very low rates to which they have fallen in the 
United States. The average receipts of the American systems per ton and per mile 
(1,609 meters) in 1902 was 0.757 cent, the cent being the hundredth part of a dollar, 
which is worth consequently 5.18 centimes. This represents 2.43 centimes per ton- 
kilometer. In France the average tariff is nearly double, which does not mean that 
it is double for the same class of goods, because the proportion of dear and high-class 
commodities, on which consequently a heavy rate is charged, is far greater in our 
shipments. American tariffs have decreased a great deal during the last ten years. 
In 1902 the average was 2.009 centimes per ton-kilometer; in 1899 it fell gradually 
to 2.003 centimes. Since then, under the impulse of general prosperity, prices and 
profits have increased.^ the companies have raised, considerably, the salaries of their 
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employees, and they also thought that they could increase their tariffs to some extent. 
Such an increase would hardly be permitted in Europe. But in the United States, 
where railroad operation is more strictly commercial, they make certain allowances 
to the customer in time of depression when he can not pay high prices, as in 1893- 
1897, with the option of asking him a little more in prosperous times when his 
purse is better furnished and when tonnage is very great. When it has become cus- 
tomary, this manner of dealing is perhaps preferable, since it reduces the price of 
transportation when the selling prices and the commercial profits are diminishing. 
This does not prevent, however, a general tendency toward the reduction of rates, 
which manifests itself in a most apparent manner, as noticed when we were consider- 
ing long periods of time. 

As the tariffs fluctuate according to circumstances, so also they vary in different 
sections of America on account of the quality of the commodities transported, the 
price of fuel, the rate of wages, and the density of the traffic. Among the ten terri- 
torial groups between which the Interstate Commerce Commission divides the 
United States, the one that has the lowest average tariff is the third group, which 
comprises the section between the Ohio and the Great Lakes, the States of Indiana, 
Ohio, the southern part of Michigan, and the western end of Pennsylvania. This 
is the region of foundries and cheap coal. The traffic is very great and the average 
product of the ton-kilometer does not exceed 1 centime 9 mill. In the fourth group, 
with Illinois, Iowa, Wisconsin, upper Michigan, and Minnesota, the greater part of 
the two Dakotas, where fuel is also cheap, where they handle along with the cereals 
much coal and mining products, the tariff is also very low, 2 centimes 1 mill. The 
same fact is true for the second group (New York, the greater part of Pennsylvania, 
New Jersey, and Maryland), where the transportation of coal, anthracite, and metal- 
lurgical products predominates, and where fuel is also cheap. Everywhere else the 
tariff is above the general average of the country. It is considerably above 3 cen- 
times in all the region situated west of the Missouri and of the lower Mississippi, 
that is, in more than half of the country. At the opposite end of the country, in 
the group of the New England States, where the industries are more diversified, and 
produce articles of a higher finish, and where coal is dearer, it reaches 3 centimes 
8 mill. This is almost the average of our northern system (4 centimes) which is, 
however, the lowest raU", on the French railways. 

If American rates are very low for merchandise, they are, or at least they appear 
to be, high for passengers, for which the average receipts are 6 centimes 4 mill, per 
kilometer, while it falls below 4 centimes in France. We must also observe that in 
the receipts of the American companies there is not included the extra charges paid 
for parlor cars and sleeping cars, which belong to private companies, most of them to 
the celebrated Pullman Company. But as there is only one class in the United States, 
except on a few lines in the West, these parlor cars and sleeping cars replace not only 
our "palaces de luxe," but also our first-class cars, and many important express trains 
are composed exclusively of such cars. If we should calculate these extra charges, 
the amount of which is considerably more than those paid in France, to the Cie des 
Wagons-Lits, we should have to still more increase the figure given for passenger 
rates in America. 

The tendency to decrease is less conspicuous for these rates than for merchandise. 
In 1892 the rate was 6 centimes 8J mill, and in 1899 the lowest was 6 centimes 2 mill. 
This higher rate is explained in the first place by the greater cost in America of 
everything directly or indirectly connected with personal services and next by the 
smaller amount of suburban traffic for which the rates in France are very low on 
account of the extremely reduced prices made to the commuters, while, as we have 
said, this service is performed by the suburban electric railroads in America. 

But let us return to merchandise, which constitutes to a great extent the principal 
traffic of the American systems. How can they successfully carry it at such low^ 
rates? The answer is very simple. It is on account of the excellent adaptation of 
the rolling stock to the requirements and by a perfect use of this equipment. The 
railroads in the United States possessed in 1902, according to the report of the Inter- 
state Commerce Commission, 41,225 locomotives, 36,987 passenger cars, 1,546,101 
freight cars, and 57,097 miscellaneous cars. This rolling stock has been largely 
increased these last two years, since in 1894 it was composed of 35,492 locomotives, 
33,018 passenger cars, 1,205,169 freight cars, and 39,891 miscellaneous. 

It does not seem enormous at first sight when we compare it to the rolling stock 
in service on the six great French systems, whose lines are one-ninth in length, and 
which possess 10,000 locomotives, 26,000 passenger cars, and 260,000 freight cars. 
But the difference between the capacity of the American cars and that of the French 
cars is far from being expressed by these figures. The American cars are long boxes, 
placed on bogies, an idea of which can l^ given by regarding the large first-class 
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corridor coaches with seven divisions introduced recently on most of the great French 
systems, which are of the same shape. While in France we have still generally cars 
of 8 and 10 tons, the average capacity of American cars is 28 tons (short tons of 2,000 
pounds or 901 kilograms), which is more than 25 metric tons. Tne total capacity of 
these 1,546,000 cars is, therefore, 38,000,000 metric tons. There are only 57,000 cars 
of less than 40,000 pounds capacity — that is, less than 18 tons — and their total 
capacity is only 2 per cent of the whole. On the other hand, the cars of more than 
27 tons have a total capacity of 26,000,000 tons, in other words, more than two-thirds 
of the whole, and among these there are 150,000 thirty-six to forty ton cars, having a 
carrying capacity of 2,250,000 tons. 

The capacity of these last two classes together forms therefore 21 per cent of the 
entire carrying capacity of the American rolling stock. These cars with such large 
capacity facilitate operation very greatly. With the same gross load a train com- 
posed of such cars carries much less dead weight than a train composed of small cars, 
and thus may carry a greater paying load. Besides it is of much less length, as there 
are less couplers, and for this same reason it can be better handled. It is on account 
of the use, more and more common, of these large cars that Americans have been 
able to increase enormously the weight of the goods carried bv each train. In 1902 it 
was 296 tons, against 281 in 1901 and 270 in 1900. In 1897 it was only 264, and in 1892' 
181 only. By this increase in the load of each train they have succeed in taking care 
of a much larger traflBc, while increasing but very little the number of trains. That 
is to say, by increasing very slightly their expenses for wages of employees and rela- 
tively little for the cost of fuel, although the necessity for carrying heavier loads has- 
led naturally to the construction of more powerful locomotives consuming more coal. 

The number of kilometers traveled by American trains was 800,000,000 in 1902,. 
against 787,000,000 in 1901, 780,000,000 in 1900, 812,000,000 in 1899, and 807,000,000 in 
1898. So, since 1899 the goods tonnage carried on the American systems has increased' 
14 per cent (510,000,000 to 582,000,000 tons), and the amount of ton-kilometers has^ 
advanced more than 25 per cent (123,000,000,000 to 157,000,000,000 tons), while on. 
account of the larger load of the trains the number of train-kilometers has dimin- 
ished. This is truly a great masterpiece of operation. If we go back to 1892, we see- 
that the number of ton-kilometers was 88,000,000,000. It has therefore increased 
since that time by more than 80 per cent. On the other hand, the number of train- 
kilometers was 776,000,000 then, and that has only increased 3 per cent. Truly 
extraordinary progress has thus been realized during this interval. 

The service of American railways included, in 1902, 1,189,000 engineers and em- 
ployees and w^orkingmen of every rank. It is less in comparison to the extent of 
their lines than the staff of the French railways, which surpasses the figjuneof 250,000. 
This staff has much increased in number during the past ten years. 

In 1893 it was composed of 875,000 persons. In. 1894, under the influence of the 
dull times, it fell to 779,000. Later it rose little by little, but did not reach the 
figures of 1893 until 1898. Since then, the traflBc having increased very rapddly and 
the companies having made many improvements, whicn had been* awaiting better 
times in order to keep down the expenses to those absolutely necessary during the 
depression, the number of employees has increased more than one-tktrdlii four years. 

We find here also the same method of operation as the one we were speaking of 
with regard to the rates. 

The wages have increased during these four years more even than . the number of 
the staff, passing from $495,000,000 in 1898 to $676,000,000 in 1902. 

Among the 1,189,000 persons employed by the railways 41,000 are working in the 
general offices, 399,000 upon maintenance of way and buildings, 228,000 on the main- 
tenance of rolling stock, 518,000 on operation properly so called*, and 2,000 in vari- 
ous positions. The men working on the tracks have increased the most since ten 
years ago, and especially in the last four years, because of the work ofall kinds required • 
on account of the increase of traflSc or adjourned in the period of the dull times of * 
1893 and 1897. The gross receipts of operation have increased to 27,800 francs per 
kilometer, against 23,200 in 1892 and 19,600 in 1895 and 1897, in which years they 
were the lowest. The operating expenses are 18,000 francs to-day instead of 15,500 ■ 
in 1892 and 15,200 in 1895 and 1897. Their movement has followed ^almost exactly 
that of the earnings. 

The coefficient of operation is 64 per cent, which is considerablyvmore than in 
France. The gross earnings are also much less in America than in our country, where 
they rise above 40,000 francs per kilometer for the large companies. This is not 
astonishing on account of the enormous difference between the density ^of » the two • 
populations, 73 for the one and 10 for the other. 

What is now the financial result of the operation of the railways of. the* United : 
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States? The account of losses and gains of the whole system shows as follows, accord- 
ing to the reports of the Interstate Commerce Commission: 

[In millions of dollars.] 

Gross receipts of operation 1, 736..4 

Income from investments 33. 

Total gross income 1, 769. 4 

Operating expenses 1, 116. 2 

Miscellaneous expenses .5 

Total expenses 1, 116. 7 

Net income ' 652. 7 

Interest on bonds 260. 3 

Sundry debts 7. 7 

Taxes 54. 5 

Total fixed charges 322.5 

Amount to be disposed of 330. 2 

Dividend on shares 157. 2 

Amount remaining for improvements on road, rolling stock and sur- 
plus 173. 

From this last item $35,000,000 have been used for the improvement of the tracks, 
$5,000,000 to cover the deficit of the weak lines, $38,000,000 have been employed in 
various ways, and $95,000,000 constitute the real surplus — the sum held tor re- 
serves, etc. 

This shows that the financial situation of the whole American system appears to 
be very healthy to-day. When the operating expenses and the taxes are paid there 
remains a gross balance of nearly $600,000,000, $268,000,000 of which are absorbed 
by the interest on the debt. There remains still an excess of $330,000,000, less than 
half of which is used for dividends. The bonds have, therefore, a large margin and 
• must be considered as being in general very well guaranteed. Their entire total 
exceeds $6,000,000,000; their interest as paid then averages 4i per cent. As to the 
shares, the entire total of which is $6,000,000,000, their dividend is hardly more than 
2J per cent, but a large amount of them, especially of thie common shares, do not 
represent money really invested. Besides, there are many which are stated in dupli- 
cate, as a large number of the great companies own the majority and sometimes even 
the entire amount of the shares of smaller companies. 

On the whole, the prosperity of the American system, as well as the excellent 
condition of its service, is undeniable. 

If we wish to seek for models of railway operations it is in the direction of Ameri- 
can liberty that we must turn, and not to sterile operation by the State. 

Mr. Fish. May I give also in this connection the opinion of Mr. 
Priestley, sent here by the goyernment of India? Mr. Priestley sa3^s 
in his report: 

The present prosperity of the United States of America is to no small extent due 
to the low rates charged for transportation. 

Senator Foster. How do the freight rates in this country compare 
with the freight charges in those countries where the railroads are 
under the control of the Goyernment? 

Mr. Fish. Precisely that comparison I haye not made, only I know 
they must be lower because ours are lower than in any other country 
of the world. 

Senator Kean. About half? 

Mr. Fish. I should sav about half. 

Senator Foster. You haye no statistics on that subject? 

Mr. Fish. I haye a little pamphlet here somewhere on that sub- 
ject, not my own. 

D & p— 05 19 
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Senator Newlands. You were saving that these matters are arranged 
by the traffic managers upon information received from each othei\ 
that each acts according to his own judgment upon that information. 
Take this entire area ot the Mississippi watershed tapped by New 
Orleans ; how many traffic managers in that entire region act in that 
wa}' ? 

Air. Fish. They act together in groups. There is very little traffic 
in New Orleans except that which may be called local. The traffic 
managers are not located in x^ew Orleans; the traffic men there are 
subordinate officials, freight agents, etc. In the great centers, like 
Chicago, most of the railroads operating for that territory have their 
general offices, and quite a number have them in St. Louis and in 
Minneapolis and St. Paul. 

The Chairman. Is it not a fact that most of the roads reaching 
Chicago have their offices there ^ 

Mr. Fish. Yes. Mr. Stubbs, of the Southern Pacific, has his office 
there. 

Senator Neavlands. How many men are engaged in that kind of 
work — the more important work, not the details — in that region^ 

Mr. Fish. Each company has one chief of its traffic department, who 
is either vice-president or traffic manager. Mr. Stubbs's title is traffic 
director. 

Senator Newlands. Do 3^011 think there are 20 in that entire region 'i 

Mr. Fish. Oh, 3'es; there are 24 railroads reaching Chicago. 

Senator Newlands. But many of them belong to one S3^stem, do 
the3' not? 

Mr. Fish. 1 mean railroads operated independentl3^, as independ- 
ently as the Lake Shore was of the Michigan Central when they were 
in active competition with each other. Such competition in traffic was 
intense up to three 3^ears ago. 

Senator Newlands. But that competition has been diminished 
through various arrangements, communit3^ of interest, etc. '{ 

Mr. Fish. Yes, sir. 

Senator Newlands. Do 3^ou suppose the number would be 50? 

Mr. Fish. No; I do not think it would be over 50 in the Middle 
West. 

Senator Newlands. Assuming that we should organize a tribunal 
of this kind to act upon this matter, could not the Lnited States out 
of those 50 men get 5 experienced men who could act upon these 
matters as intelligently, getting their information in the same way, as 
the men who now act? 

Mr. Fish. I do not think they could, because they would have to 
consider an entirely different set of questions. For instance, the traffic 
manager of the Illinois Central is looking out for the interests of that 
road and the countiy served by it; he does not bother himself about 
New England, or about the entreme Pacific coast or Mexico or Canada; 
on the other hand, the Michigan Central runs through Canada, and 
the Southern Pacific runs into Mexico, so the Michigan Central must 
consider the conditions in Canada, and the Southern Pacific must con- 
sider the conditions in Mexico, as well as other conditions. But any 
tribunal formed under this bill must consider the conditions of the 
whole United States. 

Senator Newlands. Not necessarily. I can understand that if 3^ou 
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could logically divide the United States into different transportation 
sections you might have proper transportation for each community. 

Mr. Fish. But our Congress is limited by the Constitution against 
discriminating among ports. If }■ ou will give me a body that will look 
out for New Orleans that will be all I want. 

Senator New^lands. You would not object to that^ 

Mr. Fisn. Not if they will work for New Orleans; but I do not think 
New York would like that. 

Senator Dolliver. You speak of the present rates to New Orleans 
being abnormal; to what do you refer? 

Mr. Fish. T refer to such rates as were recently made on grain from 
Nebraska. 

Senator Dolliver. Is the Illinois Central participating now in grain 
freight to New Orleans? 

Mr. FisiL Yes; a little. We do not carry it if we can help it. 

Senator Dolliver. Do you know what rate has been fixed from 
Omaha to the seaboard and New Orleans ? 

Mr. Fish. Not specifically; I have heard that it is Hi cents to 
Baltimore. 

Senator Dolliver. Are you familiar with the changes that have 
been made in the intermediate rates to those ports as compared with 
the whole rates? 

Mr. Fish. No. Thev would be affected bv it necessarily. 

Senator Dolliver. For example, if you were making a rate from 
Omaha to New Orleans, what changes would be made in the rates of 
places situated as are Waterloo and Dubuque? 

Mr. Fish. I suppose as soon as that business was moving, the rates 
would have to be reduced. But, frankly, I do not follow the rates, as 
you can see; that is not my province. 1 should be glad to have our 
trafhc-department people come here and give you all that. 

Senator Dolliver. I am informed that places east of Omaha ship 
their products to Omaha for a sort of running start to New Orleans or 
to New York, so that they ship half across the State of Iowa to Omaha 
to get a starting point for that favored rate. I wanted to inquire a 
little about that. That is a subject that very much interests that 
communitv. 

Mr. Fish. I doubt about that being the case. Are 3^011 sure of that 
being done, Senator? 

Senator Dolliver. I have a letter to that effect — not as respects the 
Illinois Central. The writer told me that they were sending freight 
from Dennison, Iowa, to Omaha in order to get a good square start to 
New York. 

Mr. Fish. That may be done under some sort of theoretical adjust- 
ment. 

Senator Foster. You stated, I believe, that you wanted to direct 
your attention especially to some particular objections to this bill. 

The Chairman. I should like to hear Mr. Fish as to the difficulty of 
settling rates between railroad companies and communities under the 
power proposed to be lodged in a commission under this bill; for 
instance, wnat effect it would have on Atlantic coast communities as 
against western communities. 

Mr. Fish. The contest among communities is of course a contest for 
all time. If the rates could be adjusted so as to do absolute equity as 
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between communities, givine to each hamlet and town and city the 
advantages of its position to-day, what motive would there be to 
attempt to develop any one of these localities as regards freight I'ates? 
It has its share; it can get no more. You have taken away the stimu- 
lus. As it is to-day every town in the West and South, the more rap- 
idly growing parts of the country, less thoroughly developed parts of 
the country, is hoping to be a metropolis; every one has its ambitions 
high, is seeking business, and is getting it. 

To illustrate those inequalities between cities I had written to several 
oflBcers of our company asking them to tell me what the people com- 
plained of. A week ago I received a reply saying that the people 
were complaining of inequality in the rates, and this instance was given 
me, that the rate from Omaha to Minneapolis on wheat was practi- 
cally the same as the rate from Kansas City to Minneapolis, a greater 
distance. That looked unjust on the face of it. The same mail brought 
mea letter from another of our men, who took the Kansas City point of 
view. He says the rate on packing-house products from Omaha, into the 
southeast territory (Mississippi, Louisiana, Alabama, Georgia, and 
South Carolina), is the same as from Kansas City, although the 
distance from Kansas City is less. Each of those instances is, on its 
surface, an inequality. But each man from hLs locality is complaining 
of the thing he does not like and sa} ing nothing about the thing he 
does like — you will never get that out of him. And so it is all over. 
We are perfectly satisfied when we get what we want. I am perfectly 
satisfied when I have a good crop unless I see my neighbor has had the 
benefit of planting and reaping something that I had not sense enough 
to plant, and'then I am not satisfied. 

Senator Dolliver. There is no element of malice or prejudice enter- 
ing into this rate, is there? 

Mr. Fish. None whatever. The point with the railroad manager 
is to get the most he can out of his own traffic. 

Senator Dolliver. Is there any tendency among traffic managers to 
build up great cities and ignore the industrial interests of smaller 
communities? 

Mr. Fish. No, sir; but there is a physical law which governs the 
whole universe, the attraction of the greater mass. That manifests 
itself in this business in the fact that the wholesale business is done 
more cheaply than retail business. We have been trying for twenty- 
five years to get New Orleans where it was before the civil war. In 
two of the three years, 1858, 1859, and 1860 the value of exports from 
New Orleans exceeded the value of the exports from New York, and 
that was not due to abnormall}^ high prices of cotton. That is what 
we are now aiming to get back. We are entitled to our share of that 
business in the Mississippi Valley. 

The Chairman. Are not the physical conditions such that you could 
almost start a barrel of flour at Minneapolis and hav^e it roll down hill 
to New Orleans, but on the other hand it would not roll over the Alle- 
gheny Mountains? 

Mr. Fish. It would not; it might go down the Mohawk Valley. 

Senator Newlands. What is the diiference in distance? 

Mr. Fish. Minneapolis is nearer to New Orleans than New York is. 

Senator Newlands. How about Chicago? 

Mr. Fish. Chicago is exactly the same distance from New Orleans, 
912 miles. 
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Senator Newlands. Is the rate for these great staples from Chicago 
to New Orleans less than from New York to New Orleans? 

Mr. Fish. No, sir; I think they are about the same. That is my 
impression. 

The CuAiRAiAN. Do not the railroads make more money carrying 
freight from Chicago to New Orleans than from New York to New 
Orleans, having less to contend with? 

Mr. Fish. There is less to contend with, but on the other hand there 
is the Penns} Ivania Railroad from Chicago to New York, a short line, 
a four-track road the greater part of the way, and it has a tremendous 
tonnage, especiall}' in coal. 

The Chairman. Could not the Illinois Central make more money * 
out of its haul to New Orleans than the Penns3^1vania could out of its 
haul to New York ( 

Mr. Fish. I do not know about that. Our expenses on account of 
terminals are less, of course. I think we are destined in the Gulf ports 
to take the coarse raw grain, lumber, bulk cotton, and things that 
take up space, because land is so cheap and the cost of terminals is so 
small. 

Senator Dolliver. How do you establish the lumber rates from 
the southern lumber country on your road to the upper Mississippi 
country? 

Mr. Fish. I do not know exactl}'^ how they are established. I know 
I had a great deal of trouble about that matter last year before the 
Interstate Commerce Commission. 

Senator Dolliver. I have received sevei'al communications from 
people who once did lumber business in Iowa, stating that the lumber 
rates from points in Louisiana, I think, and possibly from Mississippi, 
have been greatly increased. 

Mr. Fish. They have advanced 2 cents per hundredweight, and we 
have been under trial before the Interstate Commerce Commission in 
regard to that. For myself and others interested in that subject I 
justified that increase on the ground that the price of everything we 
have consumed has increased. On coal, iron, wages, and lumber itself 
the price has gone up, and the value of lands has gone up. We are 
large consumers of lumber as well as large carriers of it, and we 
have advanced rates, and those rates have been under investigation a 
long time. I do not think the .Commission has yet decided the case. 
. We tried to justify our advance, but of course I do not know whether 
the Commission in its decision will justify that increase or not. 

Senator Dolliver. The Commission has no power to decide it now 
and order you o pay a certain rate. 

Mr. Fish. They can decide that we charged too much, and we must 
reduce. They can not compel us to reduce to a specific amount, but 
they can compel us to reduce. 

Senator Dolliver. If they decide that your rate complained of was 
unreasonable, without undertaking to order you to charge what would 
be a reasonable rate, what would be the course of your road in relation 
to that finding or opinion ? 

Mr. Fish. We would consider whether we could aiford to haul at 
the reduced rate. If we could not afford it we certainly would not do 
it. We could not. You can not get blood out of a turnip.* You can 
not make a man work for nothing. , 



294 DUTIKS AND POWERS OF INTERSTATE COMMERCE COMMISSION. 

Senator Doixiver. There is an acute controversy pending between 
the lumber interests and the carriers, we will say; and what we are 
trying to do is to get somebody whose judgment would be binding 
upon all parties to that controversy. Suppose there is a controversy 
between one of your shippers and your roaa which you can not adjust 
between vourselves. Is it wise for the Government to let a controversy 
of that sort go on without decision, each party telling the other that 
he will not do what is desired and lighting about that rate, with no 
tribunal existing anywhere with jurisdiction to hear it and in an 
unbiased wa\^ determine it^ That is the question we have to deal 
with. 

Mr. Fish. If those gentlemen will go with us into the Federal couiis 
and state their whole case, showing what they paid for those lands, 
what the}- are worth to-day, what they have been made worth by the 
transportation facilities we have aflforded them, we will meet those 
shippers in the Federal courts, where I think justice can be done 
between us. I remember when that land was offered at 33 cents an 
acre, and some of it was bought at 12 cents. What is it worth to-day i^ 

The Chairman. If the power were given to fix mtes which the rail- 
roads thought too low, then the railroads might say that they had not 
the cars, or would the\' say that the}^ would not haul because they 
would lose money by iti 

Mr. Fish. They could not haul at a loss. 

The Chairman. You said a while ago that we can not compel a man 
to work for nothing. Suppose the rate on f niit from California is 
fixed at too low a figure, and the railroads refuse to haul it. Fruit is 
perishable, is it not? 

Mr. Fish. Yes. 

The Chairman. Suppose the railroads do not say outright that they 
will not haul, but simply content themselves with saying they can not 
furnish the cars. There is no power provided in this bill, or attempted 
to be provided, to compel the railroads to haul. Of course there is' 
the law of common carriers that they must haul promptly. But sup- 
pose the railroad people sa\^ we won't send our cars to California, 
because we can muKe more money by keeping them here. The power 
is proposed to be given by the Esch-Townsend bill to fix a rate, but 
the power to enforce that rate is not given, and the railroad might 
think it better to fight it out in court. What have you to sav about 
that? "^ . 

Mr. Fish. You can not do it. You can make a railroad operate for 
a while at a loss, but 3^ou can not compel a railroad to continue to do 
business at a loss. If it observes the rate fixed by the Commission and 
loses money by it, it will make up that loss b}^ overcharges on other 
freights, and then 3"ou would be creating a worse injustice or the rail- 
roaa must become bankimpt, which is a condition I take it that the 
Government does not contemplate, nor does it contemplate to secure 
by act of Congress any such condition as we had in 1894. 

Senator Carmack. Are there not certain points where competition 
has been veiy keen and where the railroad has been compelled fre- 
quently to carry freight from those competitive points at very low 
rates, sometimes unremunerative rates, and that that has drawn busi- 
ness from the noncompetitive points, and does not that affect injuri- 
ously the rates at the noncompetitive points? 
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Mr. Fish. I think that is so. Natiiralh^ the business is drawn to 
the centers })v the competition at those centers. So in the banking 
business and other business. 

Senator Carmack. Do not the rates from the noncompetitive points 
sutfer on that accounts 

Mr. Fish. They have failed to receive, perhaps, their proportionate 
share of the general reduction; I do not think there has been any 
advance, in consequence of that, at the noncompetitive points. 

Senator Carmack. I know; but I am speaking relatively. 

Mr. Fish. The noncompetitive points to-day are very few where the 
railroads are close together. Where an east-and-west line crosses a 
north-and-south line the competitive point is not merely the point of 
crossing, but the effect of the rate goes back from those points into 
that whole t(U*ritory on each line as far as the grouping of i-ates takes 
place. Do 1 make myself clear? 

Senator Carmack. Yes, I see. 

Mr. Fish. Then the equality of rates works around in a circle, and 
these two circles are almost tangential, of course depending upon dis- 
tances and rates. But we have verV few noncompetitive stations. 

This Esch-Townsend bill is a new bill, as to which, so far as I have 
been advised, no testimony has been taken on behalf of the railroads 
chiefly interested, except certain officials of the Louisville and Nash- 
ville Railroad and its affiliated line — two out of 800 operating railroads. 

Senator Newlaxds. Into how many systems are tnose 800 operating 
railroads combined? 

Mr. Fish. It is pretty hard to say. There are in the West certain 
large systems. Take Mr. Harriman's group, the Union Pacific and 
Southern Pacific; that is a large one. Take Mr. Hill's organization, 
the Great Northern and the Northern Pacific. Then there is the 
Atchison. But when you come east of Chicago you begin to find a 
great many independent roads, and in New England they become 
increasingly numerous. It would be very hard for me to say how 
many there are. 

Senator Newlands. Could you at some time give us an idea of what 
each system comprises and the mileage of each system? 

Mr. Fish. I think we could work that out; it would take time, but 
I should be very glad to do it, so far as I can work it out from the 
reports of the companies. I can testify now that the Illinois Central 
and the Yazoo and Mississippi Valle\' are independent corporations; I 
happen to be president of both companies. A great many people 
thnik they are under the same control: they are in a sense, and they 
are not in another: the boards of directors are different men. I think 
Senator Carmack knows the directors of the Yazoo and Mississippi 
Valley; that the majority are independent men, citizens of Tennessee 
and Mississippi. 

Senator Newtanos. Yet the}^ pursue a harmonious policy? 

Mr. Fish. Yes; I do not quarrel with them much myself. 

Senator Newlands. I do not understand that it amounts to a com- 
bination, but there is a certain community of interest. 

Mr. Fish. There is a true (community of interest there, though I 
take a good deal of exception to that phrase in other respects. Nobody 
has any interest in our company except our own people, and our direct- 
ors hav^eno interest in any other railroad companj^ whatever, nor have 
I personally. 
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THE EFFECT OF SUCH LEGISLATION AS THE ESCH-TOWNSEND BILL UPON 

RAILROAD DEVELOPMENT. 

The idea that the Government would take from railroad companies 
the right to make rates and vest this power in a commission has only 
obtained recent recognition. That such legislation seriously impairs 
confidence in railroad values, no one with any financial knowledge 
would dispute. The eflfect of such legislation will necessarily be very 
serious and far-reaching. The amount of capital originally put in rail- 
road building by those living contiguous to railroads is inappreciable. 
In the early history of railroad building this was done to a considerable 
extent in New England, but the amount of such contribution, compared 
with the whole volume of capital that has gone into railroads, is incon- 
siderable, especially in the West. The great bulk of such capital came 
from money centers, and largely from abroad. 

If at the time when our great railroad systems were projected there 
had been on the statute books an act which indicated the purpose of 
the Government to turn over that part of the administration of railroad 
companies which most vitally touches their revenues to Government 
officials, or if the idea had been seriously entertained that such a con- 
dition would ever come about, it is certain that we would have had no 
such railroad development as our country has seen, and that in all prob- 
ability such enterprises would have been left to governmental action. 
If such had been the case, railroads would have been few and far be- 
tween, as compared with what we have now, and it follows that instead 
of the vast development of this continent in all directions, the utiliza- 
tion of lands, the opening up of mines, and the building of cities which 
have amazed the world, the progress would have been comparatively 
slow, and many places which now are centers of civilization would be 
a wilderness. Our railroad system is vast, comprising more than 200,000 
miles, exceeding that of all Europe, and being 40 per cent of that of 
all the world. They are here, are immovable, and whether they pros- 
per or not the capital embarked in them can not be withdrawn. How- 
ever disappointing such legislation may be to those who invested in 
them, yet it will not in all probability reduce the mileage of any sys- 
tem. In certain States and sections the railroad systems are almost if 
not entirely adequate to the wants of the people. We have, however, 
other States and sections much larger in number where there are either 
no railroad facilities or the facilities are inadequate. 

To maintain systems already established, necessary bmnches and 
feeders may be built even in the face of hostile legislation, but it is 
quite certain that no promoter of a new railroad would have the hardi- 
hood to propose to any capitalist to furnish the money to build a new 
railroad whose administration in all matters touching the revenues 
would be put under such a bod}^ as an interstate commerce commis- 
sion. If such legislation as that proposed shall be enacted into a law, 
it must be done with a full understanding that it will operate to com- 
pletely paralj^ze the building of independent railroad lines. While 
this will not involve as much to the countr}- as would have been 
involved twenty ye.SLVS ago, yet it can not be doubted that the result 
will be serious enough to very large sections of the countr3\ It ma}'^ 
be that but little more mileage will be necessary to serve all of the 
demands of most of the New England States and such States as Uli- 
nois^ but it is still more manifest that if the population and business 
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of the Southern and Western States are to be anything like commen- 
surate with their areas and natural resources their i*ailroad mileage 
will have to be very largely increased. Of course it is possible that 
the States tfiemselves will go into railroad building, and thus supple- 
ment their needs; but would the States be willing to invest heavily in 
highways of commerce whose revenues will be controlled by the 
National Government? If the United States Government can control 
the revenues of railroad companies, chartered by States which carry 
interstate commerce, then why can it not, by the same token, control 
the revenues of milroads built by the State so far as interstate com- 
merce is concerned? 

EFFECT OF PROPOSED LEGISLATION ON SOUTHERN PORTS. 

Before the civil war a large proportion of foreign commerce was 
carried on through Southern ports, especially New Orleans. The bulk 
of the New Orleans business arose from water transportation. Aft^ 
the civil war, on account of the vast increase of the wealth of the 
North, the establishment of foreign business connections, and the deveK 
opment of railroad systems, the contrast between the amount of foreign 
business done through Northern ports with that done through South- 
ern ports was startling. The foreign business through Southern ports 
had to be recreated. To-day it has reached enormous proportions and 
their old-time prestige has been reestablished with the most flattering 
prospects for the future. Although the rivers, and especiall}'^ the Mis- 
sissippi River, control the rates, and will continue to do so, even though 
the steamboat traffic shall not be revived, yet the bulk of foreign com- 
merce passing through Southern ports is from railroad traffic. 

The railroads of the South, always inadequate, were bankrupted by 
the war. It was necessary to rebuild them, and this was done mainly 
with Northern and foreign capital. While Jhe railroad systems of the 
South have been largely expanded, the}^ are b}^ no means adequate to 
the needs of a population that the area and resources of the Southern 
States can support. The grades of the railroads from Northern markets 
to Southern ports are lower than the grades from the same markets to 
Eastern ports. Over equal distances and all other conditions being the 
same, freight can be hauled to Southern ports at less cost. To main- 
tain and further expand the present foreign commerce of Southern 
ports, it is absolutely necessary that the roads going to those ports 
shall cany freight for less compensation per mile than that for which 
it is carried to Eastern ports, for the Eastern ports have a large advan- 
tage over the Southern ports in ocean mileage, and this advantage, 
which is represented by the greater expense of ocean traffic from for- 
eign ports to Southern ports must be overcome by shrinkage of the 
cost of railroad transportation to those ports. 

The first section of the Esch-Townsend bill gives the right to set 
aside a rate and makes it the duty of the Commission to declare and 
order ^' what shall be a just and reasonable rate, practice, or regulation 
to be charged, imposed, or followed in the future in the place of that 
found to be unreasonable," etc. Thus the authorit}^ not onl}^ is given, 
but the duty is enjoined to fix a rate in the place of the one complained 
of. If a rate shall thus be fixed from the great centers w4iere com- 
modities of foreign commeace originate to a southern port, this rate 
is by the act made the rate that shall prevail in the future. It shall 
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prevail until set aside bv a court or changed by the Commission. If 
this rate shall be a distance rate — that is to sav, if from such points of 
origin the same rate shall be charged per mile by railroads going to 
eastern and southern ports — then in respect of a large amount of such 
traffic there will be a complete paralysis of southern ports. The Com- 
mission will have it in their power thus practically to discriminate 
against them and relegate them to the condition that they were just 
after the civil war. 

It is absolutely necessary that conditions shall be flexible and that 
emergencies can be met promptly by the railroad companies which have 
built up the foreign commerce of these ports, and which are, in their 
prosperity, identified with them for all the future. It will not do to 
say that the Commission has power to give relief. There would have 
to be a complaint, an investigation, and a finding before action by the 
Commission. If the Commission had nothing to do but look out for 
the interests of southern ports, the}^ could hardh% remote as they will 
be from the scene of action, act with sufficient promptness to meet the 
exigencies that will arise. With the multitude of duties that this act 
will put upon them, it is idle to think that there could be any relief 
which would be adequate. Western and southern railroads will be at 
a. disadvantage by reason of distance from Washington. The eastern 
ports, on account of their wealth, their business connections, and the 
wealth of their railroad companies engaged in interstate commerce, can 
command the constant and efficient service of a regular merchant marine. 
The business of the southern ports has, until comparatively a recent 
period, been dependent, and is now and for a long time will be largely 
dependent upon an irregular merchant marine. It will be many years 
before a merchant marine plying to those ports having anything like the 
stability and efficiency of that of the eastern ports can be expected. 
On account of this uncertain, irregular, and sometimes spasmodic serv- 
ice, railroad rates on expprts must be flexible so as to be adapted to 
the combinations that are riecessarv with the marine rates which are 
fluctuating. 

When the Illinois Central Railroad Company first went into New 
Orleans there was no banana business and practically no export grain 
business. The business in lumber was hardly appreciable. All of these 
now constitute an immense traffic through the port of New Orleans. 
W^hat has been done by the Illinois Central Railroad Company and 
other railroad companies at New Orleans has in various degrees been 
done b}' other railroad companies in respect of Pensacola, Gulfport, 
Mobile, and Galveston. The business of rival ports in diflerent sections 
of the country may well be stimulated by the competition and enter- 
prise of rival railroad companies, but if the business of such ports shall 
either be stimulated or repressed directly or indirectlv through govern- 
mental action, then there will surely arise as acute a condition as has 
ever existed between the diflferent sections of our common country. 
We will come back to where we were before the adoption of the 
Constitution. 

THE UNIOX OF IRRECONCILABLE FUXCTIONS IX THK INTERSTATE 

COMMEKCE COMMISSION. 

It is hoped b}^ those who are intrusted with the immense railroad 
interests of the country that if there shall be legislation under which 
tlie revenues of the companies are to be subjected to governmental 
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adnniustration they will at least be safe -guarded to the same extent that, 
and in the same manner as, the property rights of other citizens are. 
We have been accustomed to think and to assert with pride in our insti- 
tutions that no property, or property right, can be taken from one and 
transferred to another without the judgment of an impartial tribunal. 
Everyone recognizes that if the charges of (rommon carriers are to be 
a subject matter of governmental investigation and adjudication it is 
necessary, on account of the expense and diflSculty of complaining 
patrons to successfully assert their rights, that this burden should be 
borne by the Government. It was expected therefore in pursusnce 
of such measures that the Government would afford speedy and eco- 
nomical means for investigating such complaints and that steps would 
be taken to afford relief. 

Compensation for carriage, when reduced through governmental 
action, is a tmnsfer of money that would belong to the carrier to the 
pocket of the shipper. In ever}- instance where the rights of one cit- 
izen are thus inquired into, with the result that benefit accrues to 
another b}^ the forced pa3'ment of money or otherwise, a hearing is 
provided before such transfer is enforced before a judge or a judge 
and jur}^ who have formed and expressed no opinion on the subject 
and who approach the investigation with impartial minds. If the Gov- 
ernment should provide for adequate and prompt investigation, so as 
to relieve the patron of the railroad oi this burden, and that then upon 
a prima facie case of wrongdoing there should be a hearing before 
some tribunal which would approach the subject-matter submitted for 
decision with unprejudiced and impartial minds, there would be an 
equality in the status of all citizens before the law. But if, before a citi- 
zen is sued, the party complaining should first go before the judge and 
relate his grievance and the judge should then make an ex parte inves- 
tigation and, having his zeal fired by the sense that a wrong had been 
committed, should nale the accused before him and then proceed to 
trial, it would not be long before he would be impeached, and yet, 
under the proposed act, that ver}^ condition is not only sanctioned, but 
required to be a part of the judicial machinery by which the conflict- 
ing rights of railroad companies and their patrons are to be adjusted! 

Men will have to be re-created with different attributes before it can 
be expected that the investigator and denouncer of a supposed wrong 
can remain in that serene atmosphere which is necessary for fair judi- 
cial action. If either the Interstate Commerce Conmiission or some 
law oflicer of the Government acting under one of the great Depart- 
ments should hear complaints, investigate, denounce, and prosecute 
before the regular Federal courts which up to that time had received 
ilo mental bias in the case, those interested in railroad properties would 
at least feel that their interests were not being purposely discriminated 
against, and that in the trial of their rights they were not being sub- 
jected to an essentiall}^ different procedure from that provided for 
other litigants. 

Under this act the findings of the Interstate Commerce Commission 
are held to be prima facie correct. They go into force within thirty 
days. If they are wrong and shall be finallj' reversed, 3^et there is no pos- 
sibility of the railroad companies being made whole on account of such 
errors. The difference between the rate fixed by the commission and 
the rate that should have been fixed is lost forever without any possibility 
of recovery, and thus the railroad company suffers in a dift'erent way 
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and in a different degree from any other litigant, and by the action of 
those who, on account of the absolutely irreconcilable nature of their 
functions, can not have the impartial judicial temperament. Any sys- 
tem so essentially wrong as that ma}^ under the stress of the times, 
be established, but it can not endure unless there shall be a radical 
change in our attitude toward the principles of equal and exact justice 
which have always been regarded as an essential part of our Grovern- 
ment. 

One of the chief arguments advanced by proponents of enlarged 
powers for the Interstate Commerce Commission is that there is no 
desire or intention to confer upon the Commission authority to " make " 
rates primarily for the railroads; that it is proposed simply to have 
the Commission pass upon individual complaints, leaving the initia- 
tion of rates still in the hands of the railroad companies. 

This, they say, is the full extent of the power sought to be conve\^ed 
in the original act creating the Commission or tiiat is contemplated in 
the present measure under discussion in Congress. 

Whatever the intention may be, the real effect of such legislation 
will, in the opinion of the Supreme Court of the United States, be 
entirely different. In one decision already made by the Supreme 
Court it says that if this Commission had such power — 

There would be no escape from the conclusion that it would be within the discre- 
tion of the Commission, of its own motion, to suggest that the interstate rates on all 
roads of the country were unjust and unreasonable, notify the several roads of such 
opinion, direct a hearing, and upon such hearing make one general order reaching 
every road and covering every rate. (Maximum freight-rate case (167 U. S., 479), 
decided by Supreme Court May 24, 1897; opinion of court, p. 509.) 

MINGLING OF LEGISLATIVE, EXECUTIVE, AND JUDICIAL FUNCTIONS. 

The trouble with the Commission under the present law, and under 
this bills that Congress has sought to combine in that one body more 
or less of the attributes of the legislative, the executive, and the 
judicial branches of the Government. They are an administrative body 
charged at present with certain quasi-judicial functions, and they are 
now seeking to get the purely legislative function. The more you mix 
them the worse they will be and the weaker. 

While I think something could be done — if I may be pardoned the 
suggestion — it would be on the lines that President Roosevelt has sug- 
gested, to subordinate the Commission to one department of the Gov- 
ernment, say that of Commerce and Labor, and coordinate it to the 
system of the Government under the Constitution. 

Senator Newlands. Have those who control the various railwa}^ 
s\^stems of the country ever come together with a view to shape some 
law that would be just to investors in railways and at the same time 
just to shippers— that would involve this subject of national control 
where differences exist between shippers and the railroads? 

Mr. Fish. I believe they have. Personally I have not been a party 
to that, but I believe it has been done in the past. So far as the Illi- 
nois C'entral and the Yazoo and Mississippi Valley Railroads are con- 
cerned, they were not a party to it. 

Senator Newlands. The difficulty in Congress is that most of the 
gentlemen who represent railroads come before the committee and 
deny the right or the wisdom of intrusting the rate-making power to 
any body. 



DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION. 301 

Mr. Fish. I do not deny the right, but I do the wisdom. 

Senator Newlands. It struck me that if the capable railroad men of 
the countr}^ who have prosecuted with such brilliant success the work 
of building railroads, would simply recognize the difficult}^ we have at 
hand now — the adjustment of contentions between shippers and rail- 
roads and between communities and railroads — and make up their minds 
that they would submit to Government control, and then simply address 
themselves to the question of getting the most competent, the most 
impartial, and the most speed}^ tribunal for the determination of these 
questions, we might reach a solution. 

Mr. Fish. I thmk so. 

Senator New^lands. The gross revenue of all the railroads of. the 
country during the past 3'ear was about $1,950,000,000, and that was 
an increase of $171:,000,000 over the gross income of the preceding 
year. Assuming that that rate of increase goes on in the future as it 
has in the past (though at present it does not appear likely), it would 
mean that in the coming ten \'ear.^ the gross r3venue of all tlie railroads 
would be pretty nearly double. The fear that the public has is that 
in consequence of this gradual combination of railroads, through pur- 
chase, consolidation, holding companies, and community of interest, 
there will be either a gradual iticrease of rates or there will be a stop 
put to the gradual diminution of rates that has been going on as the 
result of competition, and that the result will be that the railroads in 
the aggiegate will get from the public very much more than the}^ are 
entitled to, and that some control will have to be put upon that. There 
is no disposition, as I understand, upon the part of anybodv to imperil 
the investments of the bondholders or stockholders. The only ques- 
tion is as to what kind of a bill w^e can shape to be absolutely fair to 
every interest. As one member of the committee, I am sure I should 
be ver}^ glad to invite cooperation of men skilled in railroading in 
shaping such a bill. 

Mr. Fish. Of course I can onl}^ speak for myself. 1 shall be glad 
to give 3^ou such aid in any work of that kind, and I thihk the railroad 
men generally are of the same opinion. I question the wisdom of 
attempting to put in the hands of any governmental body the fixing of 
the price of any service, for the same reason that I would resist any such 
attempt to tix prices of any other article or service whatsoever. Such 
laws were undertaken in the middle ages. They tried to tix the prices 
of w^heat and bread. New York to-day has a usur}^ law at 6 per cent, with 
this exception that a loan made on Wall street collateral can be made 
for over ^5,000 at any rate if reduced to writing. My farmer friends 
up in Putnam County pay 6 per cent on their mortgages, or in case 
of a loan to good men tney sometimes pay onl}^ 5 per cent. I am bor- 
rowing some myself in Putnam Count}" to the amount of $5,000, and I 
think I get that a little on account of my reputation. But the boys on 
Wall street get their money at* 2 per cent or 1 J, and once in a while 
they have to pay as high as 20 or 30 per cent per annum for a few 
days. This Townsend bill is a sumptuary proposition, and where have 
all sumptuary laws wound up? 

Senator Newlands. In New England, instead of lixing the mte of 
interest, they control the amount of dividends to be paiu by railway 
corporations. 

Mr. Fish. By the original charters. 



302 DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION. 

Senator Newlands. I understand the Boston and Maine is not per- 
mitted to pay over 8 per cent and the New York, New Haven and 
Hartford not over 10 per cent. The increased earnings on account of 
greater population and income and tlie growth of business have in 
consequence largely gone into the betterment of the roads, diminution 
of rates, and improvement of service, and possibly to increase of 
wages. What do you think of that method of regulation ? 

Mr. Fish. That was the original contract, just like these excessive 
payments of money by the Illinois Central to the State of Illinois, for 
we pay more than double other taxes. It is provided in our original 
contract, however, and of course we have to stand up to it. 

Mr. Newlands. You would not regard that as a wise system of reg- 
ulating i*ates in the future? 

Mr. Fish. No, sir. 

Senator Newlands. Do vou think that bv limiting their dividends 
so as to increase income, that that increase would in the future go 
toward betterments and lower rates?* 

Mr. Fish. No. My reason* for that is this: That the circumstances 
are so different on the various railroads. Take our road, for instance; 
our stock represents money actually paid in, but that is not always 
the case with other roads. It would be grossly unfair to our people 
to say that the Illinois Central should not have the power to do as it 
chooses with the money invested more than fifty years ago. 

Senator Newlands. Assume that by a system of values it could be 
put on a fair basis, that objection would fall, would it not? 

Mr. Fish. If you could get over the difficulty, that particular one 
would fall, but I think the diflSculty would remain. 

Senator Newlands. Starting with the assumption that these roads 
are gradually being consolidated in various ways, and that the consoli- 
dation is beneficial to the public in the better service performed and 
greater economy of operation, how are we to prevent the increase of 
income and of rates in the future if the railroads are allowed to exer- 
cise their own will as to the rates, unregulated or uncontrolled by any 
power? 

Mr. Fish. You quoted the gross earnings of the railroads in the 
United States last year. Those gross earnings, as vou stated, were 
$1,900,000,000 as against $1,726,000 the year preceding. There was 
that tremendous increase, but it must not be forgotten that there was 
also an increase of operating expenses which, according to the report 
of the Interstate Commerce Commission, were for this yeav 
$1,257,000,000 and last year $1,116,000,000. The income from oper- 
ation was this year $643,000,000 and last year $610,000,000. 

Senator Newlands. What was the net increase? 

Mr. Fish. Thirty three million dollars. Out of all that vast sum of 
money that is all the increase in the return to them from the operation 
of the railroads. We did not want to increase our rates, but we were 
obliged to increase them as our expenses increased. As taxes, wages, 
and other expenditures go up we must get that money back from 
somewhere. The figures for the year ending June 30, 1904, are going 
to show a further increase in operating expenses. How it will come 
out for all the railroads of the United States I do not know, but I know 
something about the individual railroads. The trouble with these sta- 
tistics is tnat they are stale. The tigures in this report only come down 
to June 30, 1903. 



) 
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Senator Nkwlands. Do-vou not think the gross revenues of all the 
railroads last year exceed tliose of previous years ^ 

Mr. Fish. I think the gross revenue did, but not the net revenue. 
That is my impression about it. I onlj' wish we could have the 
statistics more promptly. 

Senator Newlands. Unless we put some control over the roads there 
is nothing to prevent them from raising whatever revenue they desire. 

Mr. Fish. Hut the moment they raise the revenue the}' fail to move 
somebody's freight. Our reports show that in the past we have 
always moved an increasing amount of tonnage as we have developed 
the country. Take coal, for instance: we can move coal from the 
mines of Illinois at the rates now prevailing; but the rates vary at 
diti'erent times according to the conditions existing at the mines. Coal 
is very easily mined in Illinois. 

Senator Newlanos. Do j^ou not think these ver}' low rates we have 
had have been the result of very active competition between the roads, 
and that as that active competition is diminished by consolidation, 
through these various methods, into eight or ten railway sy stents for 
the whole country, the natural tendency will be either toward a per- 
manencv in rat(\s or an increase of rates, and not toward reduction of 
rates, as in the past^ 

Mr. Fish. I do not contemplate a permanent increase of rates under 
normal circumstances. I do, however, contemplate a lessening degree 
of diminution, just asif out of 100 3^011 take one-tenth of 1 percent, and 
out of the remainder one-tenth of 1 per cent, and so on, you constantly 
make a less and less reduction, because there is less to take awav from. 

7 •' 

Our rates now are lower than those of any country in. the world. 

Senator Dolliver. Have you observed or taken pains to examine 
th(^ effect of the regulation of railway rates by the board of trade 
under the authoritv of the British Parliament? 

Mr. Fish. I know a little about that. I have not examined it latelv; 
I did some years ago. I do not know that I can illuminate the com- 
mittee. Probably the Senator knows more about it than I do. My 
recollection is that the board of trade appoints one man, then a judge 
is delegated, and then a third man is appointed in some way to repre- 
sent the shippers. 

Senator Dolliver. Parliament has fixed a maxinnim rate through- 
out the realm, and has given this power, in substance, of fixing mtes, 
in case of complaint, to a tribunal created by law or which has been in 
existence in one form or another since 1844, if I have read the statutes 
correctly. What I wanted to get at was the railroad view of the prac- 
tical operation of that attempt of Parliament to control these rates 
through a commission appointed for that purpose. 

Mr. Fish. I have seen something of that, and if I can find it I shall 
be glad to send it to the committee. It was some years ago that I saw 
it. As I remember, one member of that tribunal is a law judge corre- 
sponding to our Federal judges, and there are three members of the 
body. 

Senator Dolliver. What I wanted to get at is the effect of this 
control of rates for many 3"ears in a country not noted particularly 
for unnecessary interference with business. 

Mr. Fish. As I remember, I think that court has no power to fix 
rates. I think the}^ inquire into the injustice and the relation of rates 
and determine those questions as our courts do. I think perhaps they 
fix a maximum beyond which a rate shall not ^o — ^ lVv<^'c>rt<^^'^^«^'^' 
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THE TEXAS IMPORT RATE CASE. 

I have noted frequent references to the decision of the Supreme 
Court in the import rate case such as would indicate a belief that some 
wrong to inland shippers was involved in the practice under which 
from a port of entr}^ to the interior a less rate was charged upon 
imported commodities than that charged upon like commodities not 
imported for carriage between the same points. I am forced to 
believe that these conclusions arise from an inadequate understanding 
of the conditions. 

In the first place it rarely if ever happens that like commodities 
the one imported and the other not imported, go from the same port 
to the same point in the interior. It may happen, and doubtless does 
happen, that other things of like general nature, so far as the condi- 
tions of carriage are concerned, may go between such points, but the 
fact that the railroad company charges less upon the imported goods 
is no unfair discrimination. Indeed, the general result is that there 
is a jbendency, on account of the carriage of the imported goods, to 
lower the tariff on all inland goods. The imported goods in question 
would not go to New Orleans at all and from New Orleans to interior 
points but for the reduced railroad rate. Inasmuch as the marine 
rate is greater to New Orleans than to Eastern points there must be 
a compensation in the railroad rate, for otherwise such goods would 
nev^er reach the port of New Orleans. In respect of some of them, 
they would never come to America at all if the combined marine and 
railroad rate were not such as to enable them to reach interior mar- 
kets so as to meet competition. The revenue derived by the railroad 
company from carrying traffic which otherwise it would not get at all 
enables the railroad company, by increasing its revenues, to give its 
domestic patrons better service and better rates than otherwise it 
could. It gives the consumer adv^antages of competition which other- 
wise would not exist. Whenever a railroad company, which must be 
operated anyway, can get, ev^en though at close figures, a business 
which otherwise it would not get, this necessarily increases its effi- 
ciency, and the tendency is to enable it to carry generally at lower 
rates. 

Senator Clapp. You have a commission in Illinois? 

Mr. Fish. Yes. 

Senator Clapp. The courts have decided that under vour charter 
you are subject to that commission. Do you know what attention the}^ 
I)ay in fixing rates to the relation of intrastate traffic to interstate 
traffic? 

Mr. Fish. They have not taken that up to my knowledge. 

Senator Clapp. Have they ever fixed any rates for your road? 

Mr. Fish. They have, generally, for all the railroads, and we have 
conformed to them. 

Senator Clapp. Did they prescribe a schedule? 

Mr. Fish.. The}^ prepared a tariff. In Iowa there is a distance tariff. 
The same conditions prevail there. I happen to be more familiar with 
Iowa than Illinois. But the charges on our road are below the tariff*. 

Senator Clapp. It was stated here the other day by a gentleman 

representing a southern road — the Louisville and NashvUle, which 

operates in Illinois — that the Illinois commission fixes rates. I inquired 

in order to ascertain whether that commission took into account the 

intrastate trafSc as related to the interstate in fixing the rates. 
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Soiititor Cakmack. He stated generally with respect to all interst4\te 
])iisiness. 

Senator ('la pp. Domestic business, yes. 

Mr. Fish. That is a legal question. The part of the Louisville and 
Nashville road in the State ot' Illinois is in what we consider pretty poor 
territory. The Illinois Central running to Chicago, where there is a 
great market, might have a good business, and we happen to have a 
})etter coal business than they have. But I think the Illinois end of 
the Louisville and Nashville is pretty poor property. 

Senator DoLLivKPt. You say that the Illinois Central does not live up 
to its privileges under the rates made })y the Illinois State commission. 

Mr. Fisir. We simply can not ^(}t them. 

Senator Dolliveu. Has e you any reason to fear that the orders of 
the Commission established by the National Government for the con- 
trol of railway rates would be more oppressive upon these great prop- 
erties than the orders of a State commission in a State like Illinois? 

Mr. Fisii. No, sir; I should not think they would be more oppres- 
sive; I think they would be more unequal. It is a much more complex 
problem, because you multiply every factor in the Illinois mte situa- 
tion by 45 for the total number of States — unless you gentlemen created 
a new Sttite the other day. 

Senator Dolliveu. We have not done that yet. 

Mr. Fish. As you go on the situation becomes more complicated. 

relief, under the esch-townsend bill, by the court of trans- 
portation IS AT BEST ILLUSORY. 

The act will in all probability in practice deny the railroad com- 

Eanies all relief until a trial upon the merits, provided such a trial can 
e obtained under this bill, which is more than doubtful. While sec- 
tion J provides that an}^ person affected by the order of the Commis- 
sion and deeming it to be contrary to law ''may institute proceedings 
in the court of transportation, sitting as a court of equity, to have it 
reviewed and its lawfulness, justness, or reasonableness inquired into 
and determined," and while section 7 establishes a court "with full 
jurisdiction in law and equity," which shall have 'exclusive jurisdiction 
of all saits and proceedings "to restrain, enjoin, or otherwise prevent 
the enforcement and operation of any order," etc., and while section 
14 provides that the court shall be deemed always open for "making 
ancl directing all interlocutory motions, orders, rules, and other pro- 
(teedings, including temporary restraining orders, preparatory to the 
hearing," etc., yet when we come to consider all this in connection with 
section 12 it is (juite evident that temporary restraining orders would 
not, except in cases of palpable and .manifest injustice, be granted. 

Section 12 provides that the case shall be reviewed upon the original 
record, except when there is newly discovered evidence, which was not 
known at the former hearing, or could not have been known with due 
diligence. It also provides that "the findings of fact made and reported 
by the Commission shall be received as prima facie evidence of each 
and every fact found." Therefore unless there shall be newly dis- 
covered evidence brought to the attention of the court, when a restrain- 
ing order is asked for, or unless there is no competent evidence in the 
record upon which the findings could rest, the railroad companv would 
at once be met by a statement from the court that it had nothing to 
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proceed upon except lindingvS of fact, which were to be taken as prima 
facie conect. and which could not upon a preliniinarv hearing be 
determined to be incorrect, but could only be so found after a full 
hearing, and that upon such an aspect of the case a restraining order 
could not be allowed. 

The bill, as arranged, amounts practically to a denial of all relief until 
after a final hearing upon the merits. 

Thus the action of a body which has stimulated a hearing, has itself 
given the hearing and the decision, keenly bent upon righting a sup- 
posed wrong, however erroneous, can not be relieved against, with the 
result that tne railroad companies nmst lose forever without any pos- 
sibilit}^ of recoupment all of the revenue that may be cut off by such 
a tribunal. 

The Chairman. Suppose the southwestern traffic territory falls 
under the domination and control of one management, which we may 
iiM a monopoly; suppose that the price of transportation of freight is 
advanced beyond what is reasonable and just or beyond what the peo- 
ple can bear, should there not be some power lodged somewhere to 
correct that abuse or evil, or whatever you may call it^ 

Mr. Fish. Theoretically I should say yes; as a practical proposition 
J doubt it, because you must suppose that men who are intrusted with 
such large property have sense enough to know that they must not 
kill the goose that lays the golden egg. They must go on and develop 
that territory. Take the most prosperous parts of the country that 
have been developed by the railroads. Those of 3'ou from the Western 
States are very familiar with the territory served by the Chicago, 
Burlington andQuincy Road in western Illinois, in Iowa, and Nebraska 
in early days. What part of the country has been developed more 
rapidly ? 

The Chairman. I admit that wherever railroads have gone they 
have developed the country beyond any other agency. But now we 
have reached a point where, by consolidation, a whole district may 
come under one combination, and we have not yet the practical knowl- 
edge or experience to sec whether or not that nas promoted the public 
good. 

Mr. Fish. Take the State of Pennsylvania, for instance, and what 
country has prospered as that has^ The Pennsylvania Railroad has 
been spending money lavishly in that State. But the appeal is to the 
enlightened self-interest of the managers of these roads, and that 
serves to bring in some of my own experience. Take the country 
south of Senator Carmack's home at Memphis, that Yazoo country. 
We have gone in there and are developing it b}'^ building little branch 
roads all the time. Why ? True, the soil is good and is covered with 
timber, but in that territory we can maintain rates because there we 
have something approaching a monopoly. The Southern Railroad 
is in that territory, the Illinois Central is in there, and the Yazoo and 
Mississippi Valley, but those are all that are in there. We can develop 
that country, and we do go on developing it. 

Senator Carmack. It is to the interest of the railroads to develop 
the country and create as much business as possible. But suppose a 
case where one great company has a monopoly of the business, do you 
think it could be trusted to divide fairly the profits of that develop- 
ment as between themselves and the people ? 
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Mr. Fish. The poople would not agree to the division. That is as 
true as that you can not divide an apple satisfactorily between two 
bo3's. 

Senator Cakmack. But if one boy has the absolute power to decide 
how it shall be divided, will the other boy get his share? 

Mr. Fisn. You have struck the exact point. You can not create 
territory in which there is absolute monopoly, and least of all a monop- 
oly of that part of the business under the control of Congress, to wit, 
the commerce among the States as distinguished from domestic com- 
merce. Suppose such a territory as Senator Elkins spoke of in the 
Southwest should pass into the hands of one corporation, and that 
that corporation should unduly harass and tax that territory in the 
matter of rates, the country to the north* of it would develop and 
grow and become the producers of articles of interstate commerce. 
It would b(» unjust toward those people; I can see that; but you can 
not make a monopoly of commerce among the States and of commerce 
with foreign nations unless 3^011 suppose that all the milroads in the 
United States shall come practically into the hands of one man or one 
group of men, and then there is nothing to follow but Government 
ownership. 

Senator Newlands. It is complained that under existing conditions 
abuses are created in the shape ot private-car lines, such as the Armour 
Company's lines, and I have heard mentioned also the Blue Line and 
the ^ierchants' Despatch. It is claimed that oftentimes large stock- 
holders and traffic managers of other lines are interested in these 
private-car lines, and that a large amount of money is drawn from the 
public in that way which does not appear in the returns of the rail- 
road companies to the Interstate Commerce Commission. What is 
your view regarding these private-car lines ^ 

Mr. Fish. I believe they are an abuse pui*e and simple, and that 
they ought to be stopped, with certain exceptions. We liandle prob- 
ably, relatively to our whole businc^ss, more perishable merchandise 
than any railroad in the country, and we have probably the largest 
equipment of fruit and refrigerator cars owned by the company. Yet 
we use those private cars owned by Armour, Swiit, and the others. 
W"e make as little use of them as is possible, but we have to use them 
to a certain extent. For instance, in Omaha the packers naturally 
insist that we shall carry in their cars. We take f reignt to New Orleans 
and the South in those cars, and naturally desire return freight to the 
North to be transported in those cars. The private-car business has 
been grossly abused by the officers, agents, and directors of railroad 
companies, though I think there is very little of that to-day. 

Senator Newlands. You mean to sav that those officials have been 
interested ( 

Mr. Fish. Formerly they wei-e interested, to my knowledge, and 
swindled their own employers years ago — no question about that. 
But I think that condition does not prevail to any great extent to-day; 
it may be sporadic here and there. But there are exceptions. A case 
was given me some years ago, and I think the condition still prevails. 
In noithern Ohio they grow grapes, which, of course, are perishable, 
and have to be moved within a period of thirty to sixty aays. The 
railroad lines can not afford to buv their own cars for that traffic, and 
therefore they use Armour cars, we will say, for that purpose. That 
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is on the east and west lines, })ut it is different on north and south 
lines. Take the banana trade, which moves all the year throug^h and 
uses a thousand cars a month out of New Orleans, 13,000 ears of bananas 
were hauled out of New Orleans last year. 

Senator Nkwlands. Is that frei<(ht entrusted to the Armour car 
lines? 

Mr. Fish. No, sir; that is carried in our own cars almost exclu- 
sively. Of course if we happened to have Armour cars there at the 
particular time, we should use them, but we have done as little as 
possible with thein. It has become a necessity, however, for shippers 
on other roads to either use those private cars or go out of the business. 

Senator Newlands. Is there anything to prevent these private cars 
being used for general purposes when they are not required for use 
during the special period and for the special service? 

Mr. Fish. They are not adapted to geneml freight purposes. It 
would not do to ship coal or anything of that sort in them. They are 
not easily loaded with other freight, and there are many other reasons 
why other freight should not be shipped in them. 

Senator Newlands. Your contention is that in the case of a small 
company that has a certain produce coming to fruition within a short 
period of time, it would be a hardship to require them to own a suffi- 
cient number of cars adapted to that service? 

Mr. Fish. I do not see how thev could do it. 

Senator Newi^ands. What suggestion do you make on that line, so 
far as legislation is concerned? 

Mr. Fish. I do not see how you could prevent a railroad company 
from hiring such cars. There is nothing wrong per se in the hiring 
of cars. The abuse is in paying to the owner of the cars so high a 
price that he can rebate the rate. Do I make myself clear on that? 

Senator Newlands. Yes. 

Mr. Fish. If the owner of the car is paid for its use too high a 
price he can rebate the charge, and there is a wrong in that matter. 
W ithout going into too much detail about it, occup} ing the position I 
do, I am yet willing to go on record as sa^nng that I an) with you so 
far as you will go in this legislation. I do not want rebates. I do 
not want to specify private cars. I do not want to specify undue ter- 
minal charges for three-fourths of a mile of railroad and giving a 
20 per cent of the rate charged on 500 miles. All such tricks I want 
stopped, and I think the majority of the railroad nien are with you 
and with the President on that, absolutely. 

The Chairman. Are you clear, Mr. Fish, that the enactment of this 
bill, or of one like it, would stop railroad building, on the theory that 
men will not put their money into an enterprise where another person, 
who has no money interest in it, regulates it to the most important 
extent of fixing the rates? 

Mr. Fish. lam very clear on that subject, for this reason: People 
go into railroad business for the great prizes they suppose to be in it. 
Some railroads have been very profitable, without question, but on the 
average milroads have not been profitable. 

The Chairman. Do you think if this bill had been enacted and been 
in eflect, and it had been supposed tr.at (Governmental supervision 
would have t^iken place, that there would not have been as much 
money invested in railroads? 
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Mr. Fish. I am confident of that — and more than that. Let me give 
jou some more experience. Since the act of 1887 and the provision in 
the present act forbidding pools, there has not been in the United States 
anywhere, with a single exception, a railroad built for a share in the 
pool, as the Nickel Plate and the West Shore were built for a share in 
the New York and Chicago pool. It was in their prospectus, if you 
remember it, that the pools existed, and that those who went into it 
were to take so much in the Chicago pool, so much in the Buffalo pool, 
so much in the Cleveland pool, and that there were so many railroads to 
divide the total of such pools. The moment they got their tracks 
built they demanded and got a share of each pool; that is w^hat forced 
the Vanderbilts to buy those roads. Since 1887 there have been no 
railroads built for a share in a pool, and only one considerable inde- 

?endent railroad has been built since then, and that is the Kansas City, 
'ittsburg and Gulf Railroad of about 800 miles. 

The Chairman. Would the effect of this law, to your mind, be of 
immense advantage to those sections that already enjoy a large railroad 
mileage? 

Mr. Fish. Yes, sir; it would have a tendency to preserve the status 
quo and to prevent growth. The Commission could do absolutely 
nothing with these rates except just to say that the rates which are in 
effect shall continue^ and then whatever change occurred would not 
be in the direction of growth. 

The Chairman. You think the effect of the exercise of the power 
would be what? 

Mr. Fish. It would be to decrease rates, because there would be no 
motive the other way. 

The Chairman. Do you think there would be a great many com- 
plaints tiled if the law went into effect? 

Mr. Fish. I should think probably a great many, but it is hard to 
tell. It would depend somewhat upon the position the Commission 
should take in regard to it. As I recollect, when the Commission was 
organized in 1887, under eludge Cooley, it rather deprecated the filing 
of complaints instead of invitmg them. 

The Chairman. If rates were reduced, would it not naturally fol- 
low that expenses would be reduced? 

Mr. Fish. No. If 3^ou reduce rates, one effect might be to increase 
the volume of freights, for things would move. 

The Chairman. Would they not do that in the first instance, then? 

Mr. Fish. They are doing it every day. But the question is. What 
rate will the traffic bear? That is to say, at what rate can we pick 
up this or that commodity here and move it yonder in order to sell it? 

The Chairman. But ordinarilv it would fiave the effect to reduce 
expenses, would it not? 

Mr. Fish. No, sir. To reduce rates would not reduce expenses 
unless it stimulated traffic to a much greater extent; and if that would 
happen, the traffic managers would reduce the rates to-day. 

Senator Newlands. Keduced rates would probably increase ex- 
penses? 

Mr. Fish. They would increase expenses, for reducing the rates does 
not necessarily increase the tonnage. 
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